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MISTAKE NO. 1
Believing that Intellectual Intelligence Trumps Interpersonal Intelligence.
We have all heard it said that often the law students who finished at the bottom of the class make the best trial lawyers.   More than that, many of us have actually observed that phenomena first-hand.  But why is this so remarkable an outcome that it deserves frequent mention in our profession?  And why does it somehow seem counterintuitive?  And, if the axiom is true, why is it so?  Shouldn’t success in training to be a lawyer have a high correlation to actual success in performing as a trial lawyer?  Finally, what application does this have in our quest to be the best, most persuasive advocates possible?
Perhaps the best answer to these questions comes from modern scholarship that is putting the lie to some old myths about intelligence and expanding views about what “intelligence” really is when it comes to persuading others.  Those studies, and the conclusions being drawn from them, suggest that what is used as the traditional benchmark for success in law school pursuits may have far less to do with the ability to persuade others than other inherent and learned abilities for which no scaling tests are currently applied.
Our legal education system has evolved in many ways to encourage, value and reward what has heretofore been assumed to be “intelligence.”  The system admittedly focuses on intelligence in the legal context, but it assumes that the type of intelligence that should be most valued and will be most worthwhile to future clients is the type that can be scored through objective testing and assessments of logical analysis, memorization, and even vocabulary skills.  Consider the LSAT, used for decades to help identify and assess aptitude for success in law school.  It measures Reading Comprehension, Analytical Reasoning, and, especially, Logical Reasoning abilities.  The obvious assumption is that one who reads well and can apply logical reasoning effectively is best suited for law school pursuits and, ostensibly, success as a lawyer.  
The problem with this assumption, it turns out, is that researchers are learning that what passes for “intelligence” in the legal academic framework is perhaps one of many different varieties of human “intelligence” – each of which addresses very different human functions, and not all of which predict success in a given human endeavor.  While the research has not matured into a finite description of the varieties of human intelligence, researchers like Professor Howard Gardner of Harvard have promoted the “the theory of multiple intelligences.”  See Gardner, Howard, Frames of Mind: The Theory of Multiple Intelligences (1983).   This theory posits that human intelligence can be subdivided in multiple observable and measurable categories.
Though there is no fully accepted list of the different categories of intelligence, proponents of the theory often list between 7 to 10 separate categories.  Nine of the most prominent are:
1. Naturalist Intelligence (“Nature Smart”):  This is the ability to discriminate against different living things (plants and animals) and sensitivity to other features of the natural world.  This may be important to success in such jobs as chef and farmer, and even plays a key role in consumer marketing as human discrimination among competing brands and designs of goods can be tapped for sales purposes.  
 
2. Musical Intelligence (“Musical Smart”): Musical intelligence involves skills in discerning pitch, rhythm, timbre, and tone.  Those blessed with exceptional musical intelligence may be aware of sounds and rhythms others miss.  

3. Logical-Mathematical Intelligence (“Number/Reasoning Smart”):  This category involves the ability to calculate, quantify, identify and understand cause/effect relationships, and to carry out complete mathematical operations.  These skills enable people to perceive relationships between things or concepts, and allow one to use abstract thought and inductive and deductive reasoning.  This is the type of skill tested on the LSAT.

4. Existential Intelligence:  Existential intelligence grants one the ability to grapple with deep, thoughtful questions about human existence.  Think of some of the greatest philosophers and religious thinkers.  

5. Bodily-Kinesthetic Intelligence (“Body Smart”):  This class of intelligence involves the ability to manipulate objects and one’s own body with timing and physical control.  It may breed success in athletics, arts and crafts, and even among surgeons or mechanics.  

6. Linguistic Intelligence (“Word Smart”):  Linguistic intelligence involves one’s capacity to think in words and to use human language to communicate complex ideas.  Again, this is a set of skills tested in standardized academic tests – particularly those that sample writing skills.  

7. Intra-personal Intelligence (“Self Smart”):  This is the ability to understand one’s own feelings and thoughts and to use that knowledge in planning one’s activities.  It can manifest itself in strong self-motivation.

8. Spatial Intelligence (“Picture Smart”):  Someone with high spatial intelligence is able to think well in three dimensions, creating vivid mental images, employing an active imagination, and having strong spatial reasoning skills.  

9. Interpersonal Intelligence (“People Smart”):  This category involves the ability to understand other people and to interact effectively with them.  Skills included in this class include the ability to communicate effectively both verbally and nonverbally, the ability to note distinctions in other people, and high sensitivity to other’s moods and attitudes.  It also involves the ability to recognize, process and utilize multiple perspectives.   
To understand how different forms of intelligence may make one a superior performer in a given line of work or activity, consider just one example of an emerging, differentiated form of intelligence – namely, bodily-kinesthetic (physical) intelligence.  Emerging scholarship confirms that humans can be differentiated, and scaled, on how effectively their brains process and respond to physical phenomena and challenges.  Anyone who has watched the keen hand-eye coordination of an elite three-point shooter in professional basketball, or watched an Olympic diver or gymnast can accept that their seemingly super-human physical feats are not just a product of endless hours of repetitive practice.  We are learning that they are also the product of a brain that is far more adept than the average brain at judging distance and translating that into the force of a basketball shot, or at assessing and executing the minute and instantaneous muscular changes needed to stay upright on a balance beam after flipping backwards. And these common experiences confirm that someone whose general intellectual intelligence – measured by a traditional “IQ” test – is even subpar may nonetheless score off the charts if their bodily-kinesthetic intelligence were measured.  If the human experience at issue is an archery contest or a speed skating race, innate and developed physical intelligence is far more likely to correlate well with success than traditionally measured intellectual skills.  

In the realm of trial work the category of intelligence that relates perhaps most directly to success in human persuasion is interpersonal intelligence.  In short, this is the brain’s affinity for anticipating what is meaningful and persuasive to other people in a given context by sensing their moods and perspectives and empathizing with them, and for executing behaviors that are most likely to engage others’ brains and encourage them to cooperate, including by employing effective verbal and non-verbal communication.  While one might assume that basic logic and analytical skills play some role in such mental processing, recent research has found reasons to divide true interpersonal intelligence from logical and analytical intelligence.  This supports the conclusion, then, that a person can have exceptional interpersonal intelligence, meaning they have well above average persuasive powers, without scoring high on standard intellectual scales or, especially, on the type of tests that have been designed to measure law students.  
And this is perhaps the real explanation for the questions this section started with.  We find it remarkable that a sub-par law student might prove an incredibly adept trial attorney because we are programmed by law school grading policies to believe that what counts are the more pure intellectual abilities, not interpersonal intelligence. Not realizing that superior interpersonal skills may make the simple-thinking, direct-talking, even intellectually slower lawyer an incredibly persuasive advocate, we are surprised when they succeed despite their prior struggles in the academic classroom.  
Yet, when you stop to think about it, it seems ludicrous not to anticipate the superior courtroom powers of one blessed with high interpersonal intelligence.  Imagine, after all, the following two trial lawyers. 
The first understands the relevant legal precedent and rules with precision. She comprehends the subtle distinctions between facts that have led to judicial exceptions in the precedent that governs her case, and she is well prepared to expose the minutest inconsistencies in the testimony from her opponent’s witnesses. She sailed through law school with accolades and law journal footnoting aplomb and is now prepared to make rapid-fire, clever arguments that her opponent cannot even anticipate.  She is not afraid to try and make her lawyer opponent, or their client, look silly or inferior by casting accusations of insincerity their way built upon complex webs of nuanced factual relationships.  
The second attorney’s grasp of the relevant tort precedent goes no further than knowing that she has to prove duty, breach and causation, though she has never felt confident that she even understands what the heck “proximate cause” means.  Nevertheless, she is highly sensitive to other people’s emotions and can both anticipate and read the visceral reaction of an audience deftly.  She keeps her trial themes simple, keeps her questions short and keeps her arguments even shorter, knowing in her “gut” that most people’s brains equate simplicity with honesty and correctness.  And, she is able to empathize easily with the types of reservations or questions her jury or judge might have about her client’s actions and can therefore craft persuasive, credible explanations that satisfy and allay the trier’s anxieties.   
Which of the two attorneys should we expect to prove more persuasive in the courtroom?  The answer seems obvious.  Even if the fine logic distinctions and memorization of legal precedent are not entirely lost on the jury or judge, they can easily take a back seat to what seems truly important to them.  The decision makers in a litigated matter are, after all, humans who want to do a good job, to be fair, and to do right by whoever deserves their authority to be directed in their favor.  They will respond best to someone who they feel “gets” them and has offered them a story they can understand and with which they can empathize and feel part of.  
Yet, so often we treat trial work like a law school test.  We assume we must find a clever response to every troubling fact or exhibit, or that we can win by attacking the other side with nuanced demonstrations that they might have misled the jury or judge because a few of their non-critical assertions are inconsistent.  And we act like the law is an academic exercise and that the win goes to the lawyer employing the most refined logic or finding the most ways to argue that the “law” favors their client.  
Instead, as trial lawyers our success is entirely dependent on persuading someone else to do something our client wants.  That means the decision-maker, be it a judge or a juror or an arbitrator or even an agency official, must feel like they understand what our client wants, and that they understand why our client wants and deserves it.  Achieving those ends is all about telling a simply understood, engaging story that clearly exposes a dilemma or crisis and leaves the decision-maker feeling like they want to help solve it in your client’s favor.   Thus, the ability to understand the decision-maker and how they will likely react to various stories, along with the ability to craft a simple story evoking helpful emotions is the real key to success.  And that is all about understanding people, empathizing with them, and speaking clearly and succinctly to their emotional interests.  It is all about having deep interpersonal intelligence far more than it is about having exceptional logical and analytical intelligence.  
Other recent research on brain function lends further explanations for why attorneys who are less intellectually fine-tuned and more “people person” types may fare so well in a persuasive endeavor.  Researchers at Princeton have discovered that significant speaker-listener “neural coupling” occurs when a listener believes they easily understand what the speaker is saying.  This literally means that the physical brain activity patterns of a listener who believes they are understanding the message conveyed by a speaker actually begin to mimic or mirror in many ways the brain activity pattern of the speaker.  Though this may be a somewhat overly simplistic conclusion, persuasion likely results from mirrored brain activity.  
Tapping this incredible physical phenomena most likely takes simplicity and order and good storytelling.  After all, a listener who fully and easily understands what they are being told, and who can place it quickly and efficiently into a believable and compelling story, is more likely to reflect the brain activity patterns of the speaker.  And that likely means they are convincingly persuaded to think just as the speaker thinks about the subject.  That is one fundamental definition of the essence of persuasion.  
The lesson of this reality is easy.  Anyone wanting to become or be an effective trial lawyer must strive to tap all the reserves of interpersonal intelligence they have.  They must work on thinking about empathy for their audience.  They must learn to develop stories for their presentations that will engage the core emotions of their audience and invoke genuine sympathy for their clients, and they must sharpen their skills at reading and adjusting to the verbal and non-verbal reactions of those deciding their cases.  The lawyer who rests on his or her intellectual laurels, satisfied that their keen analytical skills will let them power past their opponent, are relying on false assumptions that will hurt them and their client when faced with an opponent sporting above-average interpersonal intelligence.  

MISTAKE NO. 2
Thinking a Clever Argument Beats a Good Story.
	For better or worse, one primary, perhaps the primary, method humans use to process information and reach conclusions that dictate their reaction to data is to organize the data as part of a story.  A story is, in its simplest form, a recognized set of characters and actions that are perceived as connected by cause and effect relationships that the observer can not only understand but with which they can empathize or which they can relate to their own personal experiences.  A story allows the listener to assume through their imagination the position of the participants and to develop personalized emotional attachments or reactions that create value judgments about the participants’ actions and needs.  
Consider for example the following facts:  
· A red car hit a pedestrian in an intersection.
· The red car was traveling 15 miles an hour over the posted speed limit.
· The driver of the red car was texting at the time of the accident. 
· The weather was clear and the road was dry. 
Now, consider how your brain reacted to that data.  Did you just consider these to be independent, unrelated facts, or did you start to create a mental picture of what happened before, during and after the accident?  Did you create a mental image of the driver of the car?  Did you assign them a gender or an age?  Did you assign them personality characteristics like carelessness?  Do you have a mental picture of what type of car was involved (i.e., a sports car, an SUV, or a truck)?  How did you picture in your mind the pedestrian?  Were they young or old, and what were they doing at the time of the accident?  Finally, have you “picked a side” emotionally?  Did you start to empathize with the pedestrian, or to dislike or distrust the driver?
For most people, the simple facts outlined above will have been morphed into lots of additional data that answers all of the foregoing questions, and perhaps much more.  The processing of the basic facts into a set of conclusions and emotional reactions that are not provided by the facts alone involves using one’s imagination and human experience to turn a basic set of facts into a story with characters the listener can relate to or understand.  
Now think about how powerful the story you created is.  If you were asked to decide, without any more facts, who was to blame for the accident and who should be compensated, could you do that?  While you may from an intellectual standpoint think it is unfair to make such a decision without more data, you may find yourself emotionally feeling fairly comfortable committing to the type of value judgments we ask jurors to make – deciding who was being responsible and not responsible, and who deserves to be protected and who deserves to be punished.  
Hopefully this simple exercise has demonstrated just how powerful the story-telling aspect of human mental processing is.  It is, far and away, how we generally make sense of our world.  Therefore, the conclusions that we reach at the end of the story, when we believe we know the facts, the characters, and how they all interrelate, are often very powerful and motivating. They are especially difficult for an outsider to undo.  
Yet, attorneys miss this point all the time.  Ignoring how their audience is most likely to process the relevant facts as a story, they try to just tell the audience first what they need to think, adding the facts as an afterthought.  They also assume that even though the facts can tell a particular story that is hurtful to their side of the case, they can overcome the story by collateral attacks and clever spin, like trying to attack the likeability of an opposing party through facts that are entirely collateral to the story, or trying to take a smattering of inconsistent facts and tie them into an alternative, though implausible, story.  
Consider, for example, the story of a 55-year-old surgery patient who is paralyzed by an overdose of anesthesia during a routine procedure.  The patient has a past history of prescription drug abuse in her twenties, followed by three years of incarceration for felony securities fraud.  The “story” is all about how an innocent patient, trusting her medical team, was permanently disabled by sloppy medical practices.  Yet, some attorneys would salivate at the opportunity to “try” the character of the patient by trying to demonstrate that she was a junkie whose personal life was a mess and who cannot be trusted to tell the truth because of her criminal past.  
The reality, though, is that jurors trying to process the relevant facts as a story will find it difficult to incorporate the patient’s past crimes or drug abuse into the story.  Were there facts suggesting that the patient somehow contributed to her injury through irresponsible behavior, these facts might help encourage conclusions that the patient did partly cause her injury.  But, without those circumstances these collateral facts are likely to be disregarded and filtered out as the jurors determine the real story of the case.  The strategy of putting the victim of a story on trial for facts that are irrelevant to the story ignores the most basic processes used by humans to understand and react to their environment.  The attorney who assumes they can combat a simple, powerful story with collateral facts or clever arguments is almost always doomed.  

MISTAKE NO. 3

Accepting Any Form of Dishonesty in Your Story.

	Another very common mistake made by trial attorneys is accepting and allowing any form of dishonesty, including components that merely invoke the perception of dishonesty, into their story.  Perhaps one of the most ironic aspects of human behavior in trial work is how adamantly jurors and judges insist on honesty from the participants, even though human interactions are routinely littered with half-truths and disingenuous spin.  

	One wise jurist once explained to me that he came onto the bench every time expecting to be told the truth and without preconceptions about anyone’s honesty.  However, he explained, if there were four disputed facts in the case and one side’s version of the facts all comported with some version of reality, but just one of the facts advanced by the other side appeared to be a fabrication, he would generally disregard all the dishonest party’s version of the facts and accept the counter position.   

Let’s consider that dynamic in the context of a brother-sister will contest.  Here are the competing facts:

· Party A says her father signed the will (which substantially favored her), showing it bore his signature, though she was not present for the signing.  Party B, who is Party A’s brother, claims the father told him he had never made out a will, and instead had the son draft a note of his last wishes (that granted a lifetime gift of most of his assets to the son) as he lay on his death bed.  He offers the note to prove it.  
 
· Party A also claims that her father favored her all his life, showing proof that he paid for her college tuition, car and apartment, and lots of jewelry while he forced her brother to earn his own way through life.  Party B presents testimony from his uncle who says the father told him that he wanted to make up to his son for all the money he had spent on his daughter by giving him a larger share of his estate.   

· Party A lastly claims that her father always operated formally with the assistance of an attorney when handling his assets and claims she even spoke to his attorney who confirmed her father’s creation of the will.  Unfortunately the lawyer passed away and is unavailable to testify, but Party B presents instead a letter the attorney sent his father shortly after the father became terminally ill in which the attorney generally rebuked his father for refusing to take the attorney’s advice and “not getting his affairs in proper order at such a critical time.”  The letter is authenticated by the attorney’s former secretary who recalls her boss’s extreme frustration with the father’s refusal to formalize his last wishes.  The letters ends with the sentence, “I must regrettably end our relationship as I cannot in good conscience see you once again ignore my sound and protective advice.”  

The first two competing sets of facts could each be believed.  Though they may be somewhat thin on corroborating evidence, they are not inconsistent with common life experience, and indeed the father’s inconsistent actions could even both be true.  The final “fact” offered by the sister appears to have serious problems, however, as it is heavily contradicted by the letter from the attorney and his secretary’s testimony.  For many jurors accepting the sister’s claim that her father always used formal legal documentation could be “a bridge too far.”  Her attempt to convince them that a fact that appears to be completely contrived, and to perhaps even be an attempt to take advantage of the attorney’s death and inability to provide contradicting testimony, can destroy her credibility.  Like toppling dominoes, the rejection of this fact is likely to also result in the jurors rejecting her alternative facts on every point.  Because the brother’s facts remain consistent with the other evidence, and bear no obvious marks of dishonesty, his can be embraced entirely, and his version of the story will be accepted.

	Now, imagine for a moment that the sister did not offer the final suspicious fact, but instead offered testimony from her father’s nurse that she had overheard him talking with a different attorney on the phone and asking how much it would cost “to have some papers drawn up.”  The credibility infection is eradicated and the jury is now faced once again with the very difficult decision of selecting which version of events more likely tells the “real” story.  

	Please note that clients, through self-interest, are often motivated to stretch facts, overlook unfavorable facts, or even just make up false facts they think may help them.  It is the lawyer’s job to divine just what parts of the client’s story actually comport with the evidence that will be offered in the case, and to avoid presenting facts that can be interpreted as a fabrication, no matter how inconsequential they seem at the time.   Your client’s story may have gaps, it may be relatively light on corroboration or support in places, but if the story you tell at least appears to be truthful in all its components you avoid the risk of absolute disaster that often accompanies allowing an apparent falsehood to sneak into the story.

	Also, careful counsel will not only look for those representations that appear outright fabrications, but also those that may be supportable yet risk being perceived as a lie.  If you can make your case without such representations you are far better off doing so because the domino effect of a single misstatement is so powerful and long-ranging.    


MISTAKE NO. 4

Thinking You Can Overcome Bad Facts.

Almost every case comes with some less desirable facts.  They may be mere inconvenient inconsistencies in your client’s version of events, or they may be potentially devastating facts that will keep your client from proving a key element of their case. The problem is, lawyers are trained from an early age to try and find their way past bad facts – to make a case in spite of the weak or oppositional facts.  Therefore, we intuitively see bad facts as a normal occupational hazard, but retain confidence that we can deal with them.  

And there are many ways to address bad facts.  You can neutralize them, you may make them irrelevant, and you may even diminish their power by casting suspicion on their credibility or support.  But as enticing as it may be to go the next step and assume you can actually fully overcome a bad fact, this almost never works in real life.  

You see, a truly bad fact is bad because it is in fact credible.  It does make sense when compared to the rest of the evidence.  It is consistent with what seems to have happened elsewhere in the story, and it often has collateral evidence supporting it.  This all means the trier of fact is most likely going to believe the fact is true, and when the trier has accepted the fact, counsel’s attempts to try and deny it will ring hollow and create the perception once again that neither the attorney nor their client should be trusted to tell the truth.  As noted above, that is a deadly reputation or perception to develop.  

By way of example, think of a product warning case.  Your client worked in a chemical plant and was sprayed by an acid when a pipe coupling in the plant broke.  They should have been wearing protective gloves that would have kept the acid off their hands, but had decided not to because the protective gear was hot and uncomfortable to work in, and because the area where the accident occurred had been shut down for months.  Your client assumed the pipes in the area were not even pressurized. 

The defense will obviously raise a contributory negligence or assumption of the risk type defense given your client’s voluntary refusal to wear the gloves.  One option in response would be to try and overcome the bad fact entirely.  Your witness might answer that they are not really sure whether they were or were not wearing the gloves, and that their testimony to the accident investigator about not wearing gloves might have been a mistake.  Or, you might try to show that the plant routinely had employees running around without safety gloves and issued no discipline, thereby suggesting the glove protocol was not really considered important.  But, in the end, your trier of fact will still know the client had gloves available that might have protected him, but did not wear them.    

When such bad facts are undeniable, or at least very difficult to deny while maintaining credibility, the worst thing you can do is try to deny them.  Doing so merely creates the perception of dishonesty that dooms not just the single point on which your client is perceived as having been dishonest, but everything else they want the trier of fact to believe (as discussed in the preceding section).  

Instead, consider accepting the fact as a fact, but instead working to neutralize it – making it less important than other key facts, or even irrelevant.  In the example above, you might consider offering testimony from an expert that even had the injured employee worn the gloves it was likely that the volume of acid released would have worn right through the gloves and still caused severe burns.  Or, you might be able to offer such powerful evidence of negligence on the part of the employer – i.e., an intentional failure for years to inspect the piping that eventually failed so the company could save a few dollars a year on inspections – that the bad fact becomes far less important or compelling, relatively speaking.  Success then does not require that the trier of fact decide the bad fact did not actually exist, but instead that even if the fact did exist, it really makes no difference because the rest of facts tell a story in which the employee was needlessly and carelessly injured.  


MISTAKE NO. 5

Failing to Get to Know the Full Story
Often times, clients will present themselves with what appears to be fully formed story that has all the elements you’ll need to succeed at a trial or a hearing.  It seemingly contains all the base elements of the most obvious claims or defenses relevant to their position.  It is easy to fall into the trap of assuming that you need go no further and can rely on the initial story to achieve victory.  
But, as the saying goes, “the devil is in the details” more times than not.  It is human nature for clients to disregard, downplay or even hide ad facts.  They don’t want you as their attorney wasting time wrangling with inconvenient truths, or they fear you will not trust them or believe in them, or even want to support them, if they give you the bad with the good.  Or, perhaps even more commonly, the clients have no idea what facts really matter.  So, they exclude items they think are irrelevant which instead will wind up being compelling.  
As trial counsel, perhaps nothing is more deadly, and less forgivable, than being surprised at trial or a hearing by facts you might have easily learned earlier with some digging.  Think, for example, about a case involving a claim of adverse possession.  Your client, an absentee landowner, asserts in your first meeting (quite credibly) that they had no idea the claimant had established a fence on your client’s property so many years ago and was farming over your client’s recorded property line.  They also can show that the claimant had actually physically moved certain local landmarks like a large piece of fieldstone and an old stone fence, so that their encroachment was concealed.  Leaving the meeting you feel confident that your client’s story is a winner.  
So, you spend your time supporting the good facts the client gave you.  You record through corroborating calendars and travel records that your client was infrequently in the state and even less frequently near the property where they might have observed the encroachment.  And you develop through historic photos and the testimony of “old-timers” from the neighborhood that someone had, indeed, moved the flagstone and old stone fence that used to properly mark your client’s property line.  And, arms literally full of this helpful evidence you head off to court.
But you’ve left one thing out.  You forgot to investigate and ask questions about the history of your client’s property beyond what your client had volunteered.  And so, you missed learning about “Uncle Paul” – your client’s somewhat estranged relative who had been allowed to live in an old shack on the client’s property as something of a caretaker.  The real problem is, Uncle Paul will testify that he had, many years ago, told the neighboring famer it was just fine if he included part of your client’s property in his annual potato fields.  He’ll also testify that he helped the neighbor move the fieldstone marker and the stone fence so he wouldn’t risk damaging his expensive farming equipment on it.  Uncle Paul’s story not only undermines your client’s profession of absolute ignorance, but completely diffuses the power of the facts as you previously saw them to make the claimant appear sneaky or distrustful.  The additional facts that your client left out – perhaps because they had no way of knowing the facts themselves – can entirely neutralize their story.
So, your job, from the beginning of an assignment, is to know the facts inside and out and not stop with those things known by your client directly or even the people closest to them.  You should never be satisfied that you have mastered the relevant facts just by interviewing “the usual suspects.”  Your final perspective on the story should incorporate multiple perspectives drawn from the unique recollection and recordings of as many material participants and records as you can find.  And it must test all facts with a keen understanding of the relevant physical evidence – whether that is a set of photographs, a fingerprint or DNA report, or a written contract document bearing four amendments.  Getting to know the full story is hard work – but it is at the heart of effective trial work.  

MISTAKE NO. 6

Failing to Meet the Players on their Home Turf.

Ever since attorneys gained the ability to effectively communicate with clients over long distances – by phone, fax, e-mail and now by test or social media messaging, it has been tempting to get to know clients and their cases long distance.  It helps avoid physically inconveniencing the clients, avoids having to bill for travel time or expenses, and allows the client to develop and forward key evidence on their own time.  All of these are good things.
However, the convenience of our modern means of communicating also offer a truly dangerous risk of false security.  The sense that one can obtain all the facts you need to know via a long-distance relationship and the mailing or electronic transmittal of evidence, should be viewed with much skepticism.
Instead, there is no better way to get to understand a client’s perspective and to really grasp the interrelationship of facts and evidence than getting out of your seat and into the client’s.  Literally sitting in the client’s home or office, holding the original documentation in your hands, and looking witnesses in the eye when you interview them can reveal critical facts or perspectives that unlock what is truly compelling or motivating about your client’s story.  And, it heightens dramatically the intuitive abilities to ferret out inconsistencies in client testimony or records.  
As just one small example, consider the adverse possession case raised in the prior section.  Your client describes the fieldstone marker moved by the neighboring landowner as “huge, heavy and really difficult to move.”  They send you photos of the stone close-up which make it appear large and heavy and awkward to move.  You are now convinced that you can posit for a jury that the movement of that marker required heavy and intentional effort, and perhaps even a crane.  
But, if you had gone to the scene perspectives would have drastically changed.  A close inspection might reveal that the stone is far smaller than it appears on the close-up photo, and that it sits on a bed of hard-pressed gravel that makes it easy to push around for even great distances.  Now, also imagine how much easier it is to question witnesses about how one might go about moving the marking stone while on sight, viewing the relevant ground and having the witnesses answer your questions with the stone in plain sight.  Your grasp of the facts as counsel expands exponentially.
The lesson here is to accept that nothing substitutes adequately for going to meet your clients on their turf where their records are located and where the events in dispute actually happened.  It may take a little investment – particularly in your and your client’s time – but the return on that investment is monumental.  

MISTAKE NO. 7
Being a Client Cheerleader and Not a Client Critic.
Remember, you are an advocate for your client, but not a blind advocate, foresworn to declare before all that your client is virtuous, truthful, innocent and admirable.  Instead, often the best and most valuable client advice comes from a critic – someone willing to first measure the client against reasonable, objective standards and decide if they are wanting, and then to tell the client the truth.  
Your trier of fact will not be someone persuaded by mere cheerleading. They’ll want facts and lots of ‘em.  They will smell a snow job a mile away.  And they will make you and your client pay if your story attempts to ignore obvious flaws and instead advance a less-than-credible explanation that extols the virtues of your client despite evidence to the contrary.  
Always keep in mind that your client need not be flawless to be liked.  They need not have acted perfectly or graciously to be considered a victim.  Because judges and juries and hearing officers and arbitrators make decisions as humans in the real world, they are commonly willing to accept flaws, mistakes or even dislikable characteristics if they can nonetheless put your client in the role of fellow human with a dilemma who they can empathize with and want to help.  
Consider, for instance, an employment discrimination/wrongful termination claim in which your client, a small business owner, is proven to have a short temper, to use crass and sometimes vulgar words in correcting employees, and to highly unsympathetic to employees who are parents and need time off to care for and interact with their children.  The client cheerleader may try to bury all these characteristics under a sheen of feigned generosity and benevolence, encouraging the client to deny whenever he can the nasty statements attributed to him, and to try to explain them away as having been misquoted.  But, if the client is indeed a rough-cut character such attempts at denying the undeniable will be distracting at best and totally undermining to the attorney’s and their client’s credibility at worst.  
Assume instead that the employer’s attorney focuses the jury’s attention on the conduct of the plaintiff employee, showing they routinely failed to show up on time and kept their work team from starting its daily projects on time 35% of all work days.  Assume the employer’s legal team also shows the employee was attempting to transfer confidential customer information to a competitor in hopes of landing a job with that competitor.  Now the business owner’s gruffness, lack of personal grace and incivility become far less important, if not entirely irrelevant.  The story is about a plaintiff who is not a team player and who is actually undermining the effectiveness of their co-workers and threatening the viability of a business that feeds their families.  By not worrying about being a client cheerleader, the advocate becomes a far more effective support and aid to the client.  

MISTAKE NO. 8
Setting Client Expectations Too High.
	This one is simple.  Attorneys who are worried about losing a client’s business, or about not effectively bonding with the client on a personal level, or who just want to make the client feel relieved for a moment during a period of high stress often create unreasonable or unachievable client expectations.  The long-term negative impacts on the lawyer-client relationship are huge.
	A client who arrives at your office convinced that they are being victimized and looking for a champion who feels their pain and is willing to fight to the last drop of blood to vindicate them often appears in need of immediate affirmation.  That often means they are seeking assurances that everything is going to turn out as they want – and sometimes they are downright adamant about that!  And, human nature being to please and comfort others who are seeking help, the lawyer often feels strongly compelled to assure the client that they are right, and their opinion is reasonable, and there are things the lawyer can do that will get them what they want.  
	Now, all of that may be true, with certain important caveats.  The client may be right and deserving of relief under the law – though their position may not be particularly strong or compelling, and it may face serious challenges from the opponent who has an equally strong position.  The client’s opinions may be reasonable, though not the only reasonable perspective on the dispute in question.  And the lawyer may in fact have tools at their disposal to help the client get the outcome they ultimately want – though those tools may be very, very expensive and time consuming, and they may come with a heft risk of losing as well.  
	Now, think about what happens to the lawyer-client relationship in which the lawyer simply mirrors the client’s passion and concern and anger or other emotions, assuring the client they are right to feel the way they do and should expect legal vindication.  Any advice after that diminishes the lawyer’s support, or warns the client they may be behaving irrationally, or suggests they need to accept the possibility of losing will appear as inconsistent, as selling out, or as even treasonous.  Rather than listening to the lawyer’s advice objectively, the client’s personal feelings of betrayal and confusion at their attorney seemingly “switching sides” will provide substantial interference. 
	It is far better, then, to manage client expectations reasonably and carefully.  While the client deserves to feel supported on a personal level, and will value confirmations from their attorney that they are going to working as hard as possible to make things turn out positively, the client is far more likely to provide the type of true cooperation and accept the attorney’s advice if they get “straight talk” from the beginning.  A lawyer who honestly assesses for the client the potential downside to things will not be viewed later as a turncoat if he or she has to deliver bad news or recommend a serious compromise to their clients.  They can point with credibility to their prior warnings and can credibly and persuasively explain why an outcome that appears far less than the client’s ideal outcome might actually be a very acceptable outcome and compromise of risks.  
	So, set client expectations realistically, and never too high.  It is far better for the relationship that you be able to deliver the good news that what you thought was a highly unlikely favorable outcome before is actually being delivered than having to try and explain why your rosy predictions for easy success have turned out incorrect.  And remember, most clients are far more resilient and appreciative of “straight talk” than you might imagine.  

MISTAKE NO. 9
The Lone Wolf Syndrome.
	As attorneys, we are often confident people.   We are paid highly for our opinions and judgment, and one has to have a fairly heavy dose of self-confidence (or hubris) to perform a job in which you ask others to pay you to give them strategies and predictions by which they should structure their lives and resolve their disputes.  
	The downside to these character traits is the common willingness or desire of an attorney to embark either literally, or figuratively, alone on a trial project.  We assume that our years of training and experience will allow us to make sound judgments and adjust nimbly to changing risks and environments.  So, we are open to being a “Lone Wolf” and some attorneys even prefer operating alone rather than as part of a team or pack.   When joined to a team, we often remain separated mentally, preferring the comfort of our own judgment during times of crisis to the wisdom of our peers.
	The problem is you are a flawed, imperfect example of human nature.  No matter how skilled or experience you may be, every lawyer is capable of being short-sighted, of becoming emotionally involved and non-objective, and of failing to properly empathize with their trier of fact.  And those shortcomings are particularly pernicious as they are very, very had to spot all by yourself.  They are instead quite easy to deny, and that denial leads to ever more aggressive mistakes.  
	That is why relying on a team, and giving real and serious consideration to the unique perspectives and even conflicting views of smart team members can increase your effectiveness ten-fold.  But, you have to be willing to actually participate as a team member.  The attorney who surrounds themselves with a team of other effective advocates and then ignores their advice is no better off than the lawyer who tries to flounder through things entirely alone.  
	So, encourage others to work with you, and give them the real sense that they may challenge your thinking or conclusions with no adverse repercussions.  Then, when the confidence you have sown in them to speak their minds freely bears fruit, LISTEN, and listen carefully.  Do not just give it lip service.  You may ultimately reject what they have to say, but not before using it to critique your own judgment and perhaps sharpen it dramatically.  And, many times, you’ll find a better solution or approach by either melding your ideas with those of others, or adopting their better ideas outright.  Because the real objective of your work is to help your clients, not claim exclusive credit for any good results, enlisting the help of a good team should automatic.  

MISTAKE NO. 10
Arguing with the Judge or Other Decision-Maker.
It is often mystifying how personally lawyers often take in-trial rulings and how they put their negative emotions on display.  Often, this results in subtle or not-so-subtle arguments with the judge or other decision-maker.  These reactions range  from the passive-aggressive actions of a lawyer who keeps asking questions of a witness in a form the court has already ruled was objectionable to accusations made out loud that the judge is biased or improperly favoring the other side.  
In either case, the real question here is WHY WOULD YOU EVER THINK THAT PICKING A FIGHT WITH THE PERSON WHO GETS TO DECIDE YOUR CLIENT’S FATE A GOOD IDEA?  The chances that you are going to change a judge’s mind on a ruling are slim.  The chances that you are going to change their mind fully in favor of your client, or make them honest brokers, by arguing with them is illogical.  Human nature being what it is, we tend to bristle at conflict, to discount and disregard the positions and even feelings of those who challenge us, and to transfer all the negative feelings we feel about one person to those we think they are affiliated with.  That means when you argue you are likely to merely entrench the decision maker against you and, worse yet, your client.  It is that basic; so don’t do it!
Instead, if you are getting bad rulings, try to first figure out why.  Don’t just assume the judge or hearing officer is stupid, or not paying attention, or biased.  There may be logical reasons for the judge’s position, even if they are based on false assumptions or misunderstandings.  For example, consider the judge who keeps rejecting your offers of photographic evidence on foundation grounds.  The problem may be as simple as your failure to have the introducing witness confirm that they are familiar with the scene and that the photos accurately depict it.  This is an easy fix, as opposed to fighting with the judge and losing not only the evidentiary/procedural issue, but the long-term goodwill of the judge for you and your client.  With very, very few exceptions, arguing with the decision-maker is a bad idea.  
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