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                                            United States Supreme Court

1. Warger v. Shauers, 135 S.Ct. 521 (2014)—Rule 606(b) applies to juror testimony during a proceeding in which a party seeks to secure a new trial on the ground that a juror lied during voir dire.  This reading accords with the plain meaning of Rule 606(b), which applies to “an inquiry into the validity of [the] verdict.”  This understanding is also consistent with the underlying common-law rule on which Congress based Rule 606(b).  The so-called “federal rule” made jury deliberations evidence inadmissible even if used to demonstrate dishonesty during voir dire.  Both the majority of courts and this Court’s pre-Rule 606(b) cases, see McDonald v. Pless, 238 U.S. 264 (1915); Clark v. United States, 289 U.S. 1 (1933), favored this rule over the “Iowa rule,” which permitted the use of such jury deliberations evidence.  The federal approach is clearly reflected in the language Congress chose when it enacted Rule 606(b), and legislative history confirms that Congress’ choice was no accident.  See Tanner v. United States, 483 U.S. 107 (1987).  [Rule 606(b)]

Federal Courts of Appeal

2. United States v. Brooks, 772 F.3d 1161 (9th Cir. 2014)—Conviction of defendant on one count of conspiracy to possess marijuana with intent to distribute and two counts of possession of marijuana with intent to distribute is reversed as to one count of possession with intent to distribute but affirmed as to all other counts, where: 1) photographs of a package seized at the post office did not violate the Confrontation Clause because the photographs were not "witnesses" against the defendant; but 2) the admission of statements by a nontestifying postal supervisor did violate the Confrontation Clause because the statements were testimonial and offered for their truth, and defendant had no prior opportunity to cross-examine the supervisor.  “[A]s in Hammon, the supervisor’s statements reported ‘what happened’—that is, that the man in the blue shirt mailed a package bearing certain identifying information—rather than ‘what is happening.’”[footnoteRef:2]  [Confrontation Clause] [2:  Referring to Hammon v. Indiana, 547 U.S. 813, 830 (2006)] 


3. Adams v. Lab. Corp. of Am., 760 F.3d 1322 (11th Cir. 2014)—Litigation guidelines created by two medical associations seek to “skew the evidentiary rules in civil litigation against plaintiffs,” and should not have been relied upon to determine whether an expert’s causation opinion was based upon generally accepted methodology.  [Rule 702]

4. United States v. Liera-Morales, 759 F.3d 1105 (9th Cir. 2014)— The court of appeals affirmed defendant’s convictions stemming from his participation in a scheme to kidnap for ransom Franklin Aguilar-Avila, in a case in which the defendant was part of a human-trafficking ring that contacted Aguila-Avila’s mother, Sonia Avila, to demand payment for her son’s release.  The court held that the district court’s admission of a government agent’s testimony recounting Avila’s description of the telephone call in which she arranged for the safe return of her son did not violate the Confrontation Clause because the primary purpose of the call was to address an ongoing emergency and the challenged statements, made in distress, were nontestimonial.  The court further held that even if the Rule of Completeness (Rule 106) applies, the district court did not abuse its discretion in admitting a government agent’s testimony about portions of the defendant’s post-arrest interview but precluding the defendant from introducing exculpatory statements from that interview.  [Rule 106 and Confrontation Clause]

5. Pyramid Technologies, Inc. v. Hartford Cas. Ins. Co., 752 F.3d 807 (9th Cir. 2014)—District court abused its discretion in excluding the reports of plaintiff’s experts, which concluded that damage to plaintiff’s property could have been caused by flooding.  [Rule 702]

6. Pomona v. SQM North America Corp., 750 F.3d 1036, 1049 (9th Cir. 2014)—District court invaded the province of the jury when it excluded a causation expert in a ground water contamination case after casting doubt on the expert’s credibility.  FRE 702 allows competing experts.  “Even if Dr. Sturchio’s conclusions were ‘shaky,’ they should be attacked by cross examination, contrary evidence, and attention to the burden of proof, not exclusion.”  [Rule 702]

7. Estate of Barabin v. AstenJohnson, Inc., 740 F.3d 457 (9th Cir. 2014) (en banc) —Court of appeals set aside a $9.4 M asbestos award ordered a new trial because the district court improperly allowed plaintiffs’ experts to testify at trial without conducting a review of the reliability of their testimony.  The court also held that it had the authority to make expert admissibility findings based on the trial court record although it did not exercise this newly expanded appellate authority in the case at hand.  [Rule 702]

Arizona Supreme Court 

8. [bookmark: _GoBack]State v. Lynch, 2015 WL 5254845 (2015)—In affirming defendant’s death sentence, the supreme court noted some evidentiary nuggets: “’Arizona prohibits lay and expert testimony concerning the veracity of a statement by another witness’ because it is the province of the jury to determine veracity and credibility, ‘and opinions about witness credibility are ‘nothing more than advice to jurors on how to decide the case.’’ State v. Boggs, 218 Ariz. 325, 335, 185 P.3d 111, 121 (2008) (quoting State v. Moran, 151 Ariz. 378, 383, 728 P.2d 248, 253 (1986)).”  Id. ¶ 13; “See Ariz. R. Evid. 401(a) (‘Evidence is relevant if [] it has any tendency to make a fact more or less probable than it would be without the evidence . . . .’); Ariz. R. Evid. 611(b) (‘A witness may be cross-examined on any relevant matter.’).” Id. ¶ 24.  [Rules 401. 611. 701 and 702]

9. State v. Leteve, 237 Ariz. 516, 354 P.3d 393 (2015)—The supreme court affirmed Leteve’s convictions and death sentences for killing his two young sons.  The trial court did not abuse its discretion in admitting other act evidence under Rule 404(b) to show Leteve’s intent or motive.  Such evidence included notes written by Leteve showing he killed his sons out of a long-seething anger with his son’s mother and in retaliation against her.  “The trial court properly instructed the jury on the limited purposes for which the other acts evidence could be considered, thus mitigating any prejudicial impact. See State v. Villalobos, 225 Ariz. 74, 80 ¶ 20, 235 P.3d 227, 233 (2010).”  Id. ¶ 17.  [Rules 403 and 404(b)]

10. State v. Carlson, 237 Ariz. 381, 351 P.3d 1079 (2015)—The supreme court affirmed Carlson’s two felony murder and two kidnapping convictions as well as his death sentence.  The trial court did not abuse its discretion in precluding a defense expert in the field of false confessions from testifying that Carlson told him (the expert) that he (Carlson) had falsely confessed during a television interview.  “Rule 703 does not authorize admitting hearsay on the pretense that it is the basis for expert opinion when, in fact, the expert adds nothing to the out-of-court statements other than transmitting them to the jury.”  Id. ¶ 26 (quotation omitted).

Similarly, the court did not abuse its discretion or violate Carlson’s right to present a complete defense by precluding the same expert from testifying about risk factors that would tend to make Carlson more likely to confess falsely.  This is because the expert’s “testimony went to Carlson’s general propensity to lie rather than to the mental or physical circumstances affecting the voluntariness of this confession.”  Id. ¶ 31.  [Rules 702 and 703]

11. Glazer v. State of Arizona, 237 Ariz. 160, 347 P.3d 1141 (2015), vacated in part 234 Ariz. 305, 321 P.3d 470 (Ct. App. Div. 1 2014)—The supreme court affirmed the judgment of the trial court and vacated ¶¶ 9-25 of the court of appeals’ opinion.  The supreme court’s opinion was based on its interpretation of A.R.S. § 12-820.03 and let stand the following evidentiary holdings by the court of appeals.

In this civil case arising from a multiple-fatality, median cross-over car collision on I-10, the trial court did not err in denying the State’s motion to preclude the testimony from one of plaintiff’s experts, Dr. Robert Bleyl, a Ph.D. transportation engineer who opined that the State should have installed a median barrier in the area prior to the collision.  Similarly, the trial court did not err in failing to hold a pretrial evidentiary hearing on the admissibility of Dr. Bleyl’s testimony in light of “voluminous written pretrial submissions” and an “evidentiary hearing held during trial.”  Id. ¶ 28.  And, the trial court was not required to make express findings regarding the admissibility of Dr. Bleyl’s testimony although “such findings may be required when evidence is excluded.”  Id. ¶ 29.  Finally, the court of appeals rejected the State’s arguments that Dr. Bleyl was not qualified as an expert and that his testimony was the product of unreliable methodology, noting that the State presented its own expert and “vigorously challenged” Dr. Bleyl’s testimony.  Id. ¶ 40.   [Rule 702]

12. State v. Hon. Bernstein/Herman et al., 237 Ariz. 226, 349 P.3d 200 (2015), vacating 234 Ariz. 89, ¶¶ 19-28, 317 P.3d 630 (Ct. App. Div. 1 2014)—Trial court erred in holding that State failed to show by a preponderance of evidence that Scottsdale Crime Lab BAC test results (obtained using gas chromatography) complied with Rule 702(d), which requires that “the expert has reliably applied the principles and methods to the facts of the case.”  “The trial court properly considered defendants’ challenges as part of its gatekeeping inquiry.  But the court applied the wrong legal standard under Rule 702(d) and thereby abused its discretion in excluding the evidence.”  Id. ¶ 19.  Quoting extensively from the comment to Rule 702 and rejecting a bright line approach, the supreme court clarified that “[e]rrors in the application of a generally reliable methodology [] should not serve to exclude evidence unless they are so serious as to render the results themselves unreliable.” “In close cases, the trial court should allow the jury to exercise its fact-finding function, for it is the jury’s exclusive province to assess the weight and credibility of evidence.”  Id. ¶ 18. 

The supreme court let stand ¶¶ 1-18 of the court of appeals’ opinion, including the court’s treatment of Rule 702(a)-(c).  The court of appeals observed that Rule 702 does not codify the Daubert factors, which “focus on general principles and methods” and thus “are discussed in the context of Ariz. R. Evid. 702(c).  Accord 4 Weinstein's  Federal Evidence § 702.05[2][c] at 702–93–103 (2d ed.2013) (citing cases using similar approach in construing Fed.R.Evid. 702(c)).”  234 Ariz. at 96 ¶¶ 13-17, 317 P.3d at 637.  [Rule 702]
13. State v. Burns, 237 Ariz. 1, 344 P.3d 303 (2015)—In this capital case, the trial court abused its discretion by denying Burns’ motion to sever the misconduct involving weapons charge, which required proof of two prior felony convictions.  “Burns did not testify at trial, and any attempt to introduce the convictions would have been impermissible character evidence. See Ariz. R. Evid. 404(b).”  However, the error was harmless given overwhelming evidence of guilt.  
Contrary to Burns’ argument, admission of evidence that the victim was on her “first date” with Burns did not violate Rule 403 or the rape shield statute, A.R.S. § 13-1421.  Similarly, admission of evidence that the victim had the date rape drug GHB in her liver post-mortem was relevant and did not violate Rule 401(a).  Likewise, Rule 404(b) did “not apply to Mandi’s testimony that she feared Burns or planned to remove guns from their home, because that testimony involves no other act by Burns.  Mandi’s testimony that Burns threatened to kill her before Jackie’s murder was inadmissible to show that Burns was more likely to have killed Jackie, because it involved a specific threat made by Burns.  That evidence, however, was properly admitted to rebut Burns’ attempt to show that Mandi was not credible when she testified that she feared Burns.”  Id. ¶ 52.  Moreover, the trial court did not violate Rules 807 and 106 by refusing to allow testimony that Burns told police he had had consensual sex with the victim.  The statements did not have circumstantial guarantees of trustworthiness and were not necessary to complete any story.  Finally, the Court reaffirmed that the Rules of Evidence do not apply to the admission of evidence during the penalty phase of a capital trial.  [Rules, 106, 401, 403, 404(b), 412, 807, and A.R.S. § 13-1421]
14. State v. Ketchner, 236 Ariz. 262, 339 P.3d 645 (2014)—In this capital case, the trial court abused its discretion by admitting expert testimony of a sociologist concerning “characteristics common to domestic violence victims and their abusers, many of which matched the evidence in this case.”  Id. ¶ 14.  The testimony about separation violence and lethality factors constituted inadmissible profile evidence.  Id. ¶ 19.  The court reversed Ketchner’s murder and burglary convictions “[b]ecause the profile evidence provided an expert opinion on a key issue before the jury—whether Ketchner entered Jennifer’s house with the intent to commit a felony—the State has not proved beyond a reasonable doubt that the evidence did not contribute to or affect the jury’s verdict on the felony murder and burglary counts.”  Id. ¶ 25.  [Rule 702]

15. State v. Salazar-Mercado, 234 Ariz. 590, 325 P.3d 996 (2014)—At defendant’s trial on charges of sexual conduct with a  minor and child molestation, the trial court allowed Dr. Wendy Dutton to testify about the general characteristics of a victim of child sexual abuse over defendant’s Rule 702 objection.  Defendant claimed such “cold” or “generalized” testimony ran afoul of Rule 702(d), which requires that “the expert has reliably applied the principles and methods [at issue] to the facts of the case.”  

On review, the supreme court concluded that “Rule 702(d) does not bar admission of ‘cold’ expert testimony that educates the trier of fact about general principles but is not tied to the particular facts of the case.  A trial court may admit such testimony if it satisfies Rule 702(a)–(c) and is not barred by Rule 403.  On the record before us, the trial court did not abuse its discretion by admitting Dutton’s testimony.”  Id. ¶ 21.  The court affirmed Mercado’s convictions and sentences; vacated paragraphs four through nineteen of the court of appeals’ opinion, which addressed Dutton’s testimony; and depublished the remainder of the opinion, which addressed the requirements for admission of a prior inconsistent statement as substantive evidence.  [Rule 702]

16. Empire West Title Agency, L.L.C. v. Hon. David M. Talamante, 234 Ariz. 497, 323 P.3d 1148 (2014)—The issue in this contract case was whether the plaintiff impliedly waived the attorney-client privilege by alleging that it “reasonably believed” the defendant had met its contractual obligations.  The supreme court found no waiver and held that “merely alleging the reasonableness of one’s beliefs does not, in itself, waive the privilege; rather, the litigant must advance a subjective evaluation or understanding that incorporates the advice of counsel.”  Id. ¶ 1.  [Rule 501]

17. State v. Hon. Harris (Shilgevorkyan), 234 Ariz. 343, 322 P.3d 160 (2014)—Because Carboxy-THC is a non-impairing metabolite of Cannabis, its presence in the defendant’s blood did not constitute a violation of A.R.S. § 28-1381(A)(3), which makes it unlawful for a driver to be in actual physical control of a vehicle if there is “any drug defined in § 13-3401 or its metabolite in the person’s body.”  The Court thus affirmed the trial court’s decision and vacated the court of appeals’ opinion in State v. Harris, 232 Ariz. 76, 301 P.3d 580 (Ct. App. Div. 1 2013).

18. State v. Naranjo, 234 Ariz. 233, 321 P.3d 398 (2014)—Naranjo was convicted and sentenced to death for murdering his pregnant girlfriend and unborn child.  Responding to Naranjo’s insanity defense, the State introduced statements that Naranjo made at the time of a domestic violence arrest four years before the murders to the effect that “he would fake a mental illness and get out.”  The Court found this evidence admissible under Rules 402 and 403.  However, other admitted references in the police report of the prior incident—such as Naranjo’s threatening and profane remarks and kicking the patrol car doors—were improperly admitted under Rule 403 but Naranjo failed to show prejudice.  [Rules 402 and 403]

19. State v. Forde, 233 Ariz. 543, 315 P.3d 1200 (2014)—Forde was sentenced to death following her conviction of two counts of first degree murder and six other felonies committed during a home invasion.  Forde led a private “minuteman” border group that had planned to invade and rob from a house owned by victim Raul Flores, a reputed drug dealer.  In May 2009, Forde met with minuteman members in Colorado and sought their help.  Forde also sought assistance from her assistant, Jason Bush, two other local drug dealers, Albert Gaxiola and Oin Oakstar, who had previously discussed killing Flores and stealing drugs and money.  Both Flores and his nine-year old daughter were killed.  Flores’ wife Gina was also shot although she survived her wounds.

Numerous evidentiary issues were raised by Forde on appeal.  The supreme court held that Forde’s due process and confrontation rights were not violated by the trial court’s exclusion of Gina’s statements to a crime victim advocate because such statements were privileged under A.R.S. § 13-4430. Id. ¶¶ 36-37.  Likewise, the court held the trial court had not abused its discretion by allowing two informants to testify about the Colorado meeting as the testimony was admissible under Rule 404(b) to show Forde’s “preparation and plan.”  Id. ¶ 44.  Similarly, the court held the trial court had not erred by allowing a DNA analyst from a private lab to testify that a partial DNA profile from a ring belonging to Gina matched (“1 in 2000 Caucasians”) Forde’s DNA profile.  Id. ¶ 63.  The DNA evidence was relevant and any confrontation error (the record was unclear as to whether the testifying analyst was a mere “conduit” of a fellow non-testifying analyst) was not prejudicial because the ring was found in Gina’s purse at the time of her arrest.  Id. ¶ 65.  Further, the court held the trial court had not erred in restricting Forde’s eyewitness identification expert to general “factors affecting the accuracy of eyewitness identification.”  Id. ¶ 67.  An “expert may not usurp the jury’s role by offering opinions concerning the accuracy, reliability, or credibility of a particular witness.”  Id. ¶ 68.  Finally, the court held the trial court had not erred by admitting a text message from Gaxiola’s phone to Forde’s phone, sent less than one hour after the murders, which stated:  “cops on scene, lay low.”  The text was properly authenticated under Rule 901, was not offered for the truth of the matter asserted (rather as circumstantial evidence that the other person was involved), and did not violate Forde’s confrontation rights because the text “reflected Gaxiola’s intent to warn Forde of police activity; it did not seek to establish or prove a fact.”  Id. ¶ 80.  [Rules 401, 404(b), 501, 702, 801(c), 901(a), and Confrontation Clause]

 Arizona Court of Appeals 

20. Grubaugh v. Hon. Blomo/Lawrence, 2015 WL 5562347 (Ct. App. Div. 1 2015)—In this attorney malpractice case alleging that attorney Lawrence committed malpractice in advising Grubaugh during the course of family mediation, the court held that communications between attorney and client during and after mediation were privileged under A.R.S. § 12-2238(B).  According to the court, “Arizona’s mediation process privilege promotes a strong policy of confidentiality for the mediation process. The Arizona Legislature specified the exceptions to the application of the privilege and left no room for implied common-law waiver. The privilege applies under the facts of this dispute. We therefore vacate the order of the superior court that declared the privilege inapplicable. We also direct the superior court to determine which communications are privileged and confidential under A.R.S. § 12-2238 and to strike from the complaint and ensuing litigation any allegation or evidence dependent upon such privileged communications.”  Id. ¶ 20.  [Rule 501]

21. Jaynes v. McConnell, 2015 WL 5438213 (Ct. App. Div. 1 2015)—In this medical malpractice case, the trial court abused its discretion in excluding Plaintiff’s expert’s “personal practice” proffered testimony that it was his personal practice to call the referring physician after finding significant changes in a trans-rectal ultrasound over a three-month period.  “This evidence was relevant to assist the jury in its factually intensive determination of the relevant standard of care.  Moreover, it also pertained to Campbell’s credibility as an expert witness by suggesting that his personal practices differ from the standard of care he espoused.”  Id. ¶ 19.  [Rule 702]

22. Preston v. Amadei, 2015 WL 5062094 (Ct. App. Div. 1 2015)—In this medical malpractice case, the court affirmed the trial court’s ruling disqualifying plaintiffs’ expert, who was board certified in both internal medicine and cardiology, because he had not devoted the majority of his practice in the past year to the defendant’s specialty—internal medicine.  The court also affirmed the trial court’s ruling denying defendant’s motion for summary judgment that was based in part on an argument that plaintiff’s expert affidavit failed to meet the requirements of Rule 702(b), which requires that an expert opinion be “based on sufficient facts or data.”  The court concluded that “Rule 702 does not prevent an expert from relying on his or her own years of first-hand experience in a medical practice to formulate opinions as to the probable treatment a patient would receive and the likely outcome.”  Id. ¶ 37.  [Rule 702 and A.R.S. § 12-2604]

23. State v. Hon. Steinle/Moran, 237 Ariz. 531, 354 P.3d 408 (Ct. App. Div. 1 2015), J. Howe dissenting—In this special action, the court of appeals affirmed the trial court’s grant of defendant’s motion to exclude a substantially edited, privately-taken video of the fight in which the victim was stabbed to death because the video was incomplete under Rule 106 and the probative value of the video was substantially outweighed by prejudice, even though the video was not edited by the State.  The first four-and-a-half minutes of the video were missing.  [Rules 106 and 403]

24. State v. Cornman, 237 Ariz. 350, 351 P.3d 357 (Ct. App. Div. 1 2015)—Admission of detective’s statement during interrogation that a confidential informant had purchased methamphetamine from defendant did not violate defendant’s confrontation rights, even though the informant did not testify, because the statement merely provided “context for defendant’s answers to statements regarding buys,” id. ¶ 15, and trial court gave limiting instruction to jury.  [Confrontation Clause]
 
25. State v. Hon. Jose Padilla /Simcox, 237 Ariz. 263, 349 P.3d 1100 (Ct. App. Div. 1 2015)—Trial court properly denied the State’s request to restrict the pro per defendant from personally cross-examining the alleged child victim absent evidence showing the child would suffer particular trauma.  However, “[i]f the State believes that a defendant’s personal cross-examination of a witness is intimidating or harassing the witness, it may always ask the court to control the examination. See Ariz. R. Evid. 611(a)(3) (providing that the court should ‘exercise reasonable control” over the mode of examining witnesses to “protect witnesses from harassment or undue embarrassment’).”  Id. ¶ 24.  [Rule 611]

26. Alice M. v. Department of Child Safety, R.M., 237 Ariz. 70, 345 P.3d 125 (Ct. App. Div. 1 2015)—In this severance case, the juvenile court did not err in admitting psychological evaluations, police reports and DCS reports over Mother’s hearsay and procedural objections because she waived her right to object under Ariz. R. Proc. Juv. Ct. 44(B)(2)(e), by failing to timely object to timely disclosure of the reports.  [Rule 801 and Ariz. R. Proc. Juv. Ct. 44(B)(2)(e)]

27. State v. Williamson, 236 Ariz. 550, 343 P.3d 1 (Ct. App. Div. 2 2015)—Officer’s “testimony about why officers in undercover investigations are trained to give persons the opportunity to walk away did not mention Williamson, much less constitute an opinion on his ‘guilt or innocence or tell[] the jury how it should decide [his] case.’ State v. King, 180 Ariz. 268, 280, 883 P.2d 1024, 1036 (1994).”  Id. ¶ 31.  [Rules 701, 702 and 704]

28. Desert Palm et al. v. Petta, 236 Ariz. 568, 343 P.3d 438 (Ct App. Div. 1 2015)--Good faith statements to Arizona medical board qualifiedly privileged under A.R.S. § 32-1451(A).  [Rule 501]

29. Everest v. Hon. Rea/Rudolfo, 236 Ariz. 503, 342 P.3d 417 (Ct. App. Div. 1 2015)—Petitioner Everest Indemnity Insurance Company did not impliedly waive the attorney-client privilege by asserting subjective good faith, after consulting with counsel, as a defense in this bad faith case.  “Waiver is implied when, after receiving advice from an attorney, a party makes an affirmative assertion that it was acting in good faith because it relied on counsel’s advice to inform its own evaluation and interpretation of the law.”  Id. ¶ 5, citing State Farm Mut. Auto. Ins. Co. v. Lee, 199 Ariz. 52, 66 ¶ 38, 13 P.3d 1169, 1183 (2000).  J. Orozco, dissenting, would have held otherwise because “[c]ounsel’s participation in settlement negotiations shows Everest’s actions are ‘inextricably intertwined’ with the advice it received from counsel.  See Lee, 199 Ariz. at 60, ¶ 23, 13 P.3d at 1177.”  Id. ¶ 17.  [Rule 501]

30. State v. Romero, 236 Ariz. 451, 341 P.3d 493 (Ct. App. Div. 2 2014), rev. granted as to Issue 2 only on Sept. 1, 2015 in CR-15-0039—In this second degree murder cold case, the trial court did not abuse its discretion in denying, after an evidentiary hearing, defendant’s motion to preclude the testimony of the state’s firearms examiner, Frank Powell, on the ground the examination was not the product of reliable principles and methods, or in precluding defendant’s experimental psychologist expert, Ralph Haber, from testifying at trial about scientific criticisms of all firearm identifications.  The court of appeals observed that several federal courts have held that firearms identification testimony is sufficiently reliable under Daubert[footnoteRef:3] and FRE 702.  In a specially concurring opinion, J. Eckerstrom disagreed with the trial court’s and majority’s holding that Dr. Haber was not qualified as an expert, but found that the error was harmless in light of “other circumstantial evidence connecting Romero to the scene of the crime.”  Id. ¶ 69.  [Rule 702]  [3:  Referring to Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (19930).] 


31. State v. Welch, 236 Ariz. 308, 340 P.3d 387 (Ct. App. Div. 2 2014)—Trial court did not violate Rule 704 in denying defendant’s motion for mistrial after detective testified in response to a jury question that “It’s a deliberate act to put that [child pornography] file on your computer.  Somebody has to put it on there.”  [Rules 702 and 704]

32. State v. Solis, 236 Ariz. 242, 338 P.3d 982 (Ct. App. Div. 2 2014)—Trial court did not abuse its discretion in admitting the ADOC pen pack as a self-authenticating document under Rule 902(8) even though “the notary performed a jurat, rather than the acknowledgment specified in the rule.”  Id. ¶ 8.  [Rule 902(8)]

33. State v. Dominguez, 236 Ariz. 226, 338 P.3d 966 (Ct. App. Div. 2 2014)—Trial court did not abuse its discretion in excluding as hearsay the out-of-court statement of an unavailable witness who claimed he had seen a third party in possession of a sawed-off shotgun matching the description of the one taken from the victim.  The statement was not admissible as a statement against penal interest under Rule 804(b)(3) because it was not “individually self-inculpatory” as to the unavailable witness.  Id. ¶ 10.  [Rule 804(b)(3)]

34. Fleming v. State of Arizona, 236 Ariz. 210, 337 P.3d 1192 (Ct. App. Div. 2 2014), ¶¶ 9-17, 23 vacated on other grounds, Fleming v. State of Arizona, 237 Ariz. 414, 352 P.3d 446 (2015) (holding that qualified immunity statute, A.R.S. § 12-820.02(A)(7), was inapplicable as DPS officer was not a driver of a motor vehicle at the relevant time)—In this wrongful death case arising out of a motor vehicle collision, the trial court did not abuse its discretion in admitting test results showing the decedent’s breath and post-mortem BAC.  “Evidence is relevant if it has any tendency to make any fact of consequence more or less probable. Ariz. R. Evid. 401.  [The decedent’s] test results were directly relevant to the consequential issue of whether she had violated A.R.S. §§ 28-1381 or 28-1382, a predicate to the application of qualified immunity.  See §§ 28-1381(A)(2), 28-1382(A) (listing minimum numerical alcohol concentration values as elements of offenses); § 12-820.02(A)(7); see also Hawkins v. Allstate Ins. Co., 152 Ariz. 490, 496, 733 P.2d 1073, 1079 (1987) (pleadings and substantive law determine facts of consequence for relevance purposes).  These results also were relevant to the jury’s allocating relative fault among the parties.  See Zuern v. Ford Motor Co., 188 Ariz. 486, 492, 937 P.2d 676, 682 (App. 1996) (trial court did not err in admitting evidence bearing on party’s degree of fault, including evidence of intoxication). Thus, the trial court did not abuse its discretion in determining that the forensic evidence was relevant.  See id.”  Id. ¶ 19. [Rules 401 and 403]

35. State v. Hill, 236 Ariz. 162, 336 P.3d 1283 (Ct. App. Div. 1 2014)—The trial court did not abuse its discretion in admitting the deceased victim’s statement to a forensic nurse three hours after the victim was sexually assaulted.  The defendant’s confrontation rights were not violated because the statement was not testimonial—“[t]he objective circumstances of the exchange that produced the statement thus indicate that its primary purpose was medical treatment, not the collection of evidence of a crime.”  Id. ¶ 25.  [Confrontation Clause]

36. State v. Hon. Karp/Voris, 236 Ariz. 120, 336 P.3d 753 (Ct. App. Div. 1 2014)—Tracing recent Confrontation Clause jurisprudence and relying on State v. Joseph, 230 Ariz. 296, 283 P.3d 27 (2012), the court held that “an expert may testify to otherwise inadmissible evidence, including the substance of a non-testifying expert’s analysis, if such evidence forms the basis of the expert’s [independent] opinion and is reasonably relied upon by experts in the field.”  Id. ¶ 13.  In this DUI case, the court emphasized that the State was not offering the underlying forensic reports and notes into evidence, and that the testifying expert would be subject to cross-examination.  [Rule 703 and Confrontation Clause]

37. State v. Rojo-Valenzuela, 235 Ariz. 617, 334 P.2d 1276 (Ct. App. Div. 2 2014), affirmed on other grounds, State v. Rojo-Valenzuela, 237 Ariz. 448, 352 P.3d 917 (2015) (holding that “although the trial court should make reliability findings before identification evidence is presented to a jury, an appellate court may make the reliability determination if the trial court record permits an informed analysis”)—Trial court properly admitted Officer Wolfe’s pretrial identification of defendant at a show-up “as the shooter based on his clothing, shoes, and physical stature,” id. ¶ 3, pursuant to Rule 801(d)(1)(C), “which classifies as non-hearsay any statement of identification made by a declarant-witness who is subject to cross-examination.”  Id. ¶ 17.  [Rule 801(d)(1)(C)]

38. State v. Pesqueira, 235 Ariz. 470, 333 P.3d 797 (Ct. App. Div. 2 2014)—Trial court violated neither Rule 703 nor defendant’s confrontation rights by allowing the state’s medical examiner to testify based in part on a Mexican autopsy report.  The witness formed his own opinions and “the autopsy report was not testimonial because it was not offered to establish or prove some fact.”  Id. ¶ 19.  [Rule 703 and Confrontation Clause]

39. Felipe v. Theme Tech Corp., 235 Ariz. 520, 334 P.3d 210 (Ct. App. Div. 1 2014)—Trial court did not abuse its discretion in precluding plaintiff’s human factors expert from testifying about the effects of cell phone use on driving when plaintiff failed to provide sufficient evidence that the defendant driver was using his cell phone at the time of the accident.  Under Evidence Rule 104(b), “[w]hen the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist.”  [Rules 104(b), 402 and 403]

40. Volk v. Hon. Brame, 235 Ariz. 462, 333 P.3d 789 (Ct. App. Div. 1 2014)—Notwithstanding ARFLP 22(1) and Ariz. R. Evid. 611, which vest the family court with broad discretion to impose reasonable time limits, court violated Father’s due process rights by refusing to allow Father to testify or explain the documentary evidence in this 31-minute proceeding on cross-petitions to modify Father’s child support obligation. The family court must allow parties a meaningful opportunity to be heard.  [Rule 611]

41. State v. Rhome, 235 Ariz. 459, 333 P.3d 786 (Ct. App. Div. 2 2014)—State failed to prove that defendant failed to appear “in connection with any felony.”  The court of appeals declined to take judicial notice the underlying charges were felonies, citing Rule 201(f), which requires that if a trial court takes judicial notice of a fact in a criminal case, “the court must instruct the jury that it may or may not accept the noticed fact as conclusive.”  [Rule 201(f)]
 
42. State v. Randles, 235 Ariz. 547, 334 P.3d 730 (Ct. App. Div. 1 2014)—Trial court did not abuse its discretion in excluding defendant’s expert’s testimony as to the effects of alcohol on the murder victim.  Such testimony is generally inadmissible because the subject is one that is within the common knowledge and experience of most jurors.  [Rule 702]

43. State v. Granados, 235 Ariz. 321, 332 P.3d 68 (Ct. App. Div. 2 2014)—In this kidnapping/sex offense case, the trial court did not abuse its discretion by admitting the victim’s prior statements to Officer Mesta during redirect examination of the officer.  The statements were admissible under Rule 801(d)(1)(B) to rebut a charge of recent fabrication.  “Our supreme court also has concluded that when such evidence might serve a dual purpose and is classified as hearsay, it is permissible to admit the evidence to rebut an improper inference created through defense counsel’s cross-examination of a witness.  State v. Kemp, 185 Ariz. 52, 60-61, 912 P.2d 1281, 1289-90 (1996).”  Id. ¶ 31.  The court of appeals also observed that objections ordinarily must state the specific grounds upon which they were made, “unless it [is] apparent from the context,” quoting Rule 103(a)(1)(B).  Id. ¶ 19.  [Rules 103(a) and 801(d)(1)(B)]

44. American Power Products  v. CSK Auto Inc., 235 Ariz. 509, 334 P.3d 199 (Ct. App. Div. 1 2014), rev. granted May 26, 2015—After trial of this commercial dispute, a juror stated in an affidavit that during deliberations, the bailiff came into the jury room, “someone” asked “how long deliberations typically lasted,” and the bailiff responded that “an hour or two should be plenty.”  The court of appeals held this evidence was admissible under Rule 606(b)(2)(A) because it concerned extraneous information that could have prejudiced the jury.  The court remanded explaining that “[b]ecause the [superior] court did not have the necessary facts to decide the effect of the communication on the jury, it should not have” denied American’s motion for new trial without first holding an evidentiary hearing to determine whether the communication was improper and prejudicial.  Id. ¶ 1.  J. Cattani, dissenting, would have affirmed because “the trial court acted well within its discretion when it concluded that no evidentiary hearing was necessary and found that the improper comment was innocuous and not prejudicial.”  Id. ¶ 26.  [Rule 606]

45. DCS v. Hon. Beene, 235 Ariz. 300, 332 P.3d 47 (Ct. App. Div. 1 2014) (as amended by order filed July 31, 2014)—Although parents have a due process right to challenge their children’s statements received in evidence at a severance trial, whether that right includes calling the children as witnesses to confront and cross-examine them requires consideration of their best interests.  Parents have other avenues under the rules of evidence to challenge and test the reliability of statements attributed to the children.  Thus, the court of appeals granted special action relief, vacated the juvenile court’s order denying DCS’s motion for protective order, and remanded for further proceedings.  [Rules 102, 201, 405, 608, 804 and 806]

46. In re Kipnis Section 3.4 Trust, 235 Ariz. 153, 329 P.3d 1055 (Ct. App. Div. 1 2014)—Court of appeals “adopt[ed] the fiduciary exception to the attorney-client privilege and h[e]ld that disclosure to the beneficiary and successor trustee of otherwise privileged communications is required insofar as the trustee seeks legal advice in its fiduciary capacity on matters of trust administration.”  Id. ¶ 1.  The court further held “that the attorney-client privilege extends to legal advice sought in the trustee’s personal capacity on matters not of trust administration.”  Id.  Under the fiduciary exception, “a component of a trustee’s duty under A.R.S. § 14-10813(A) is a duty to disclose ‘legal consultations and advice obtained in the trustee’s fiduciary capacity concerning decisions or actions to be taken in the course of administering the trust.’ Restatement (Third) of Trusts § 82 cmt. f.”  Id. ¶ 13.  [Rule 501 and A.R.S. §§ 12-2234 and 14-10813]

47. Johnson v. Hon. O’Connor, 235 Ariz. 85, 327 P.3d 218 (Ct. App. Div. 1 2014)—Majority held that under the Uniform Act to Secure the Attendance of Witnesses From Without a State in Criminal Proceedings, the state requesting the summons, in this case Wisconsin, must determine whether mental health treatment records in Arizona are privileged or protected by medical record privacy laws.  J. Cattoni, concurring in part and dissenting in part, would have held that the law of the jurisdiction where the communications took place should determine whether such communications are privileged or confidential.  [Rule 501]

48. State v. Lopez, 234 Ariz. 465, 323 P.3d 748 (Ct. App. Div. 1 2014)—Trial court did not err in precluding evidence concerning a fight between Lopez and the alleged arson victim’s fiancée after the fire.  The court of appeals concluded that “[a]lthough a witness’s credibility is always relevant, ‘[i]t is well settled that when impeaching a witness regarding an inconsistent fact collateral to the trial issues, the impeaching party is bound by the witness’ answer and cannot produce extrinsic evidence to contradict the witness.’  State v. Hill, 174 Ariz. 313, 325, 848 P.2d 1375, 1387 (1993).  ‘Evidence is collateral if it could not properly be offered for any purpose independent of the contradiction.’  Id.; see also Ariz. R. Evid. 608(b) (providing that attacks on a witness’s credibility based on specific instances of conduct, other than conviction of a crime, may not be proved by extrinsic evidence).  ‘The nearly universal rule proscribing impeachment on collateral matters is based on the questionable utility of such evidence and its potential for confusing or distracting the trier of fact.’  State v. Munguia, 137 Ariz. 69, 71, 668 P.2d 912, 914 (App. 1983).”  Id. ¶ 25.  [Rule 608(b)]
 
49. State v. Favela, 234 Ariz. 433, 323 P.3d 716 (Ct. App. Div. 2 2014)—Latent palm print evidence held admissible under Rule 702.  “Our supreme court’s conclusion in Moon[footnoteRef:4] about fingerprint evidence still applies.”  Id. ¶ 7.  The court noted that there is no distinction between palm and fingerprint evidence.  Id. n. 2.  The court also reaffirmed that trial courts have wide discretion to determine the reliability of evidence “and need not conduct a hearing to make a Daubert decision.”  Id. ¶ 11 (quotation omitted).  [Rule 702] [4:  Referring to Moon v. State, 22 Ariz. 418, 423-24, 198 P. 288, 290 (1921)] 


50. State v. Hon. Miller, 234 Ariz. 289, 321 P.3d 454 (Ct. App. Div. 1 2014)—The trial court abused its discretion in precluding as unreliable the State’s proffered expert testimony that, based on the expert’s retrograde extrapolation calculation, the defendant’s BAC was above the legal limit within two hours of driving.  The court of appeals disagreed with the trial court’s determination “that Musselman’s testimony was unreliable because he (1) failed to take into account the ‘unknown variables’ of Defendant’s drinking and eating history, and (2) he did not give ‘the defendant the benefit of the doubt’ as to these unknown variables.”  Id. ¶ 57.  The court “conclude[d] that (1) retrograde analysis is generally considered to be a reliable scientific discipline, and (2) courts that have considered the methodology used by the State’s expert have determined that it is reliable.”  Id. ¶ 54.  [Rule 702]

51. State v. Garcia-Quintana, 234 Ariz. 267, 321 P.3d 432 (Ct. App. Div. 1 2014)—In this marijuana trafficking case, the State elicited expert testimony from several law enforcement witnesses concerning the methods used by drug trafficking organizations to transport marijuana across the desert.  The court of appeals held this was proper modus operandi evidence rather than inadmissible drug courier profile evidence.  The court stressed that “modus operandi testimony is, at its core, generalized expert testimony about the patterns of a criminal organization, rather than testimony about the conduct of a defendant in a particular case.”  Id. ¶ 15.  [Rule 702]

52. Sandretto v. Payson Healthcare Management, Inc., 234 Ariz. 351, 322 P.3d 168 (Ct. App. Div. 2 2014)—Trial court did not abuse its discretion in allowing expert to testify that plaintiff’s Complex Regional Pain Syndrome was caused by one or more of the surgical procedures required to clean out a MRSA infection and to replace plaintiff’s knee.  Recognizing that Daubert factors are “flexible” and that Rule 702 is not intended to preclude the testimony of experience-based experts.  Id. ¶¶ 13-14.  Further recognizing that trial courts have “great discretion” whether to set a pretrial Daubert hearing.  Id. ¶ 17.  [Rules 702 and 703]

53. Abeyta v. Hon. Bradley Soos, 234 Ariz. 190, 319 P.3d 996 (Ct. App. Div. 2 2014)—“The existence of a privilege is a legal question, and whether a privilege has been waived is a mixed question of law and fact; both are subject to our de novo review.” Id. ¶ 7. In this case, the licensed clinical social worker-patient privilege was not waived under circumstances in which Abeyta, a non-party witness, had engaged in joint counseling with his long-time domestic partner who had sued the social worker in the underlying civil case.  [Rule 501]

54. State v. Inzunza, 234 Ariz. 78, 316 P.3d 1266 (Ct. App. Div. 2 2014)—Trial court did not clearly abuse its discretion in precluding evidence of a prior, unrelated sexual assault against the intellectually impaired victim pursuant to Rule 403.  [Rule 403]

55. State v. Nereim, 234 Ariz. 105, 317 P.3d 646 (Ct. App. Div. 2 2014)—Lay testimony of a person’s age is both relevant and admissible under Rule 701, and may be considered as “substantial” for purposes of Ariz. R. Crim. P. 20 depending on the circumstances.  [Rule 701]

56. Accomazzo v. Hon. Kemp, 234 Ariz. 169, 319 P.3d 231 (Ct. App. Div. 1 2014)—In this special action, the court of appeals held the attorney-client privilege is not automatically waived when a party challenges the enforceability of a prenuptial agreement that was the subject of an attorney-client consultation.  Also, the privilege was not waived by the presence of Wife’s parents at the consultation because “Husband presented no evidence to rebut the presumption that wife reasonably believed that communications with [her attorney] remained confidential despite her parents’ participation.”  Id. ¶ 16.  Finally, Husband’s request for attorneys’ fees was denied “based on his failure to state the basis for the requested award.  See ARCAP 21.”  Id. ¶ 20.  [Rule 501]

57. State v. Joe, 234 Ariz. 26, 316 P.3d 615 (Ct. App. Div. 1 2014)—Trial court did not abuse its discretion in admitting pretrial statements made by the aggravated assault victim to Det. Sutton as prior inconsistent statements.  On several occasions, the victim testified that she “would rather not say” in response to the prosecutor’s questions.  Det. Sutton did not recount the victim’s statements.  Rather, “[o]ver Joe’s objection, the State was allowed to ask the victim whether she had made specific statements to Detective Sutton on the night of the incident, and the victim consistently testified that she had made those statements.”  Id. ¶ 8.  The court of appeals held these statements were properly admitted as prior inconsistent statements because unlike State v. King, 180 Ariz. 268, 883 P.2d 1024 (1994), “the victim in this case admitted under oath that her reason for not answering certain questions about the assault was because she ‘would rather not say,’ not because of any genuine or feigned memory loss.”  Id. ¶ 14.  [Rule 801(d)(1)(A)]
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