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One of many quotes famously, though likely falsely, attributed to Abraham Lincoln is a variation of the following:

“Give me six hours to chop down a tree and I will spend the first four sharpening the axe.”

Even if Honest Abe is not the real source of this witticism, its wisdom for trial attorneys is undeniable.  Why?  Well, it starts with the fact that our job is, at the most fundamental level, that of a storyteller.  And, the key tool of our storytelling  trade – the axe we wield – is the testimony of witnesses.  The lawyer who relies on dull, confusing or untrustworthy witnesses is chopping wood with a severely blunted blade.  But the trial lawyer who carefully sharpens that blade in advance, through effective witness preparation, will find the swings they take effortless and the blows they strike highly effective.  

	What is more, though, is the impact that sharpening your axe will have on your opponent’s ability to undermine your case and present their own.  A well prepped witness prevents the opponent from developing testimony they might use to later portray your witnesses as confused, or dishonest, or uninformed.  Testimony from a well prepared witness remains consistent with your trial theme and complements or substantiates the testimony of your other witnesses.  It makes your story easier to understand and to accept as factually accurate.  In sum, it ensures your axe will stay sharp while your opponents will be dull and ineffective.  Witness preparation is a truly fundamental foundation to effective trial advocacy.  It deserves considerable planning and devotion of time.  

At a minimum, then, successful advocacy, whether by motion or at a hearing or trial, depends on the trial attorneys’ ability to: 1) ensure his or her own witnesses add material information that supports the client’s story; 2) ensure his or her witnesses provide information in a way that is easily understood by the audience (judge or jury); 3) ensure his witnesses provide facts that are believable; and 4) ensure his witnesses provide as little testimony as possible that can be used to support the opponent’s story.  Thorough planning and cautious witness preparation is the best way to achieve all these goals.  

I.	The Many Diverse Objectives of Witness Preparation.  

	Many trial lawyers make the mistake of assuming that they can fulfill most of their roles with little direct witness help.  After all, as long as I’ve picked up the key facts and exhibits from my client, I can shape the story around those facts and then pound those facts into the relevant legal theories or standards, right?  Many attorneys act like they can simply worry about witnesses later, when they get deeper into discovery or, perhaps, just when the witnesses are needed for trial.  

	But it takes little imagination to realize all the limitations this attitude creates.  After all, rarely is the total set of relevant facts exclusively in the hands of your client.  Rather, even in the simplest of cases, the facts you need to know and will need to use to tell your client’s story likely come from a variety of sources, and especially a variety of witnesses.  And, once those facts are gathered they must be prepared for presentation in a clear and intriguing manner that triggers genuine sympathy or concern for your client and/or distrust or dislike for any opposing parties.   None of this is possible without extension witness interactions.  

	Take, for example, a relatively mundane car accident in which your client was hit from behind while stopped at a stoplight.  She knows she was stopped, and that when she regained consciousness after the accident her car had been pushed across the intersection.  She knows there was a red sedan crushed in the middle of the roadway, and knows who the police report said was driving the red car that hit her.  But if you stopped there, you would never find out about the small drone aircraft being flown next to the road by a local teenager that had darted into traffic and that the red car driver had swerved to avoid just before she hit your client’s car.  And, you’d never learn that the red car driver had just had her brake pads replaced at Stan’s All Night Brake Shop and that Stan had forgotten to reconnect a key component which meant the car’s brakes had failed completely.  In fact, the passenger in the red car will confirm that the driver was pumping her foot furiously on the brake pedal trying mightily to avoid hitting your client’s car.   That fact alone might lead to the investigation of brake failure that adds an entirely new defendant.  

	The foregoing example shows the benefits of going to potential witnesses early and mining their store of knowledge fully.  An interview of bystanders, the reporting police officer, and the passenger from the red car would allow counsel to develop a far, far deeper understanding of the relevant facts, recognize helpful theories of liability, identify potential defenses (i.e., comparative fault), and direct future, additional discovery in the most helpful and relevant directions.      

Now imagine that the foregoing interviews are done, but each witness has been otherwise left alone prior to trial.  What is the likelihood that, 2 years after the accident, the witnesses will easily be able to tell a coherent, consistent and reliable version of events that simply and obviously supports your client’s story? Without disciplined preparation giving as many of the witnesses as possible a certainty about their place in the case – in other words, what information they are being asked to provide and how it is relevant to trial of the matter – their collective testimony will be, at best, a loose accumulation of facts, half-memories and unclear statements that will prove to be partly contradictory and full of gaps, and, at worst, so inconsistent as to be unbelievable or incomprehensible.   

Witness preparation, then, serves many diverse and critical purposes.  It helps educate trial counsel about key facts, helps counsel arrange trial themes, acts as a discovery device for identifying additional evidence and witnesses, assists in case assessment, helps counsel develop the road map for when and how facts will be introduced at trial through exhibits and testimony, and, perhaps most importantly, helps to turn anxious, reluctant or confused witnesses into confident, informed individuals who can quickly and credibly provide supportive information.  It is worth studying a little more closely each of these potential benefits.

	A.	Education of Trial Counsel About the Facts.

	Trial counsel should strive to educate themselves about the key facts impacting their case from the moment they take on representation, and should never wait and rely on final witness preparation sessions to inform themselves of the facts of the case.  Early witness interviews and interactions can form a key component of the witness preparation process, and any aspect of the witness preparation process provides a great opportunity to learn additional facts, obtain elaboration or clarification about facts already known, and discover facts the opponent may elect to use.  

The savvy attorney realizes that as sharp and perceptive as their client may be, they cannot possibly have observed (let alone remembered) all the key facts impacting their case.  And, in most complex cases the facts involve series of events, or layered events, many of which the client was not even a participant in.  Therefore, just to gather the base of facts trial counsel requires to craft a compelling story requires questioning (and, most importantly, listening to) other witnesses observing events from other perspectives.  

Just as importantly, early, broad fact-gathering through witness interviews allows the attorney to gauge effectively the credibility and strength of his own client’s tale.  Imagine, for example, an attorney representing a senior manager in a former employee’s claim that the manager assaulted the employee.  The senior manager contends he acted in self-defense and remembers specifically the employee running toward him in a rage swinging a large pipe over his head.  However, early interviews of other witnesses might indicate that the manager had frequently baited the employee with crass remarks and that during the event in question the employee had been waving a towel, but no pipe.  Given those circumstances, trial counsel may eliminate any theme portraying her client as oppressed or victimized – themes that do not appear to hold much water.  

The fact-gathering benefits of witness preparation are, of course, not limited to early witness interviews.  They are equally obtainable through later witness preparation efforts.  Counsel should remain sensitive during later witness preparation sessions to information that may appear to be new, that appears inconsistent with the facts he or she was already aware of, or that raises new issues that could impact the story counsel plans to tell.   Trial counsel can take advantage of the witness preparation session to add new, helpful facts to his or her client’s story, to drill down on potential inconsistencies or weaknesses in the story, and even to potentially expand the scope of claims or defenses by exploring facts previously unknown to counsel.  

B.	Locking-In Critical Testimony.   

Witnesses other than the trial counsel’s own client are often difficult to get much time with at the earliest stages of litigation, and, even when they are interviewed, the trial counsel’s general ignorance of the case often makes such interviews somewhat poorly organized and incomplete.   But the trial attorney who avoids such opportunities, or fails to properly prepare for them, is bypassing the chance to vastly improve their chances of long-term success.  Especially when the case is brand new, and witness recollections are most fresh, counsel has the opportunity to both cement critical memories and to encourage long-term focus and recollection by a witness concerning facts critical to counsel’s client.  

Consider, for example, the defense of a medical malpractice claim in which the plaintiff believes he was injured by a distracted surgeon who left the operating table area to fast forward songs his or her smartphone was broadcasting into the operating theater.  With the surgery just a few months past, witnesses on the surgical team may recall that the surgeon left the patient just two times, and this was during parts of the procedure handled by a different member of the surgical team.  Fully interviewed early on with proper emphasis by counsel on the key facts and understanding the importance of their role in telling the “story”, these witnesses may “lock-in” their recollections that the surgeon left just twice and did so only when he or she had no responsibilities for the surgical procedures.  

Now imagine instead that these witnesses are left alone for the better part of two years, with hundreds of intervening surgical procedures being experienced in the meantime.  Human nature dictates that they may not now remember if the surgeon stepped away just twice or perhaps 3, 5 or 7 times, and they may not be able to emphatically confirm that the surgeon did not walk away at any time he or she was in control of the surgical procedure.   The failure to meet with and prepare the witnesses early on in the case has squandered critically helpful factual testimony and opened the door for the opponent to try and tell a vastly different story with little contradiction.  

Compare the difference between the following sets of testimony from the foregoing hypothetical.

The Prepared Witness

Q.	And how many times did you observe Dr. Jones leaving the operating table area to change the music on his phone?

A.	Only twice, but both times were before that part of the procedure where he is expected to become involved.  

Q.	How certain are you about that?

A.	Pretty certain – I remember saying to him, “You better get the music right now, because in about twenty minutes you’re going to be in charge over here.”  He answered back – “You got it!”  

Q.	And did you have your eyes on Dr. Jones throughout the surgery?

A.	I sure did.  He stood next to me, so I always knew when he was there and when he was gone.  

The Unprepared Witness

Q.	And how many times did you observe Dr. Jones leaving the operating table area to change the music on his phone?

A.	I’m not entirely sure – at least a couple.  

Q.	So, at least two or three times?

A.	Yeah, to the best of my recollection.
Q.	And it could have been more?

A.	I am not sure if it was more than two or three times.

Q.	But it could have been, right?

A.	It might have been, I’m not really sure.

Q.	And what was going on in the operating room when he stepped away?

A.	We were in the middle of the liver transplant procedure.

Q.	And Dr. Jones was part of the surgical team for that procedure?

A.	Yes.

Q.	And he had to do some pretty important things during that procedure?

A.	Yes, definitely.

Q.	And if he was not at the table he could not see what was going on in the transplant operation?

A.	No.

Q.	So, if Dr. Jones was an important part of the team and stepped away at least three and maybe more times, he might have missed some pretty important things going on in the surgery?

A.	It’s possible, I am not sure.  

While the testimony of the unprepared witness is not completely damning to the defendant surgeon, it is obviously far less forceful and helpful than that supplied by a witness whose supportive recollections were locked in early and affirmatively.  It opens the door for opposing counsel to argue that the surgeon was away five to seven times, and maybe more, and that he missed key aspects of the surgery while away looking up new tunes.  Just as importantly as losing a grasp on the real facts, the unprepared witness, even when offering helpful testimony, lacks conviction and authority that come from reinforced memory and an understanding of the importance of their testimony.  This plays to the benefit of the opposing party.  

	C.	Construction and Modification of Trial Themes.

	Every case should be built around a sound theme – a concise idea or phrase that encapsulates the main point of the case and that, if accepted, will guarantee the trier of fact’s interest and sympathy.  Examples of simple trial themes include:  1) “This is David versus Goliath” for an intentional interference claim by a local retailer against a multi-national, big-box company; 2) “Words Can Hurt You” for a defamation claim arising out of an anonymous internet review; or 3) “Nothing Should Come Between a Mother’s Love” for a child custody case.  A theme is worthless, however, unless there are solid, admissible facts available to support it.  Also, themes that require a party to use facts that also may support effective counter-themes are not desirable.  Thus, for example, in a case where a defective night-vision product failed to contain specific warnings that it could explode and blind the user, but did contain vivid general warnings that improper use could result in eye injuries, “failure to warn” might not be a viable liability theme.     

	Before witness preparation occurs, counsel should select a theme that is supported, credible, and not subject to easy contradiction by the facts they do initially know.  However, because the witness preparation process is in some ways about having the witness understand what the theme is and what role they play in providing facts critical to building that theme, it also provides counsel’s best opportunity to test the strength of their chosen theme.  Counsel should use the chance to speak face-to-face to the witness to ensure that the witness understands the importance of providing the facts within their knowledge that are critical to the selected theme.  They should also find ways of encouraging witnesses to disclose to them both other supportive facts that counsel may obtain from other witnesses or adverse facts that may undermine or contradict the theme.  

	After each witness preparation session, counsel should take time to assess if the witness is really prepared to provide favorable testimony, and whether what the witness will say supports the trial theme.  If not, counsel must consider adjustments to the trial theme.  

	D.	Identifying Further Areas for Discovery.

	Identifying primary sources of relevant testimony, and even exhibits, can be difficult, particularly if the other side possesses greater access to such things.  Detailed discussions with relevant witnesses can often help trial counsel uncover other potential witnesses, especially corroborating witnesses, as well as the location of relevant tangible evidence.  

	For example, assume you have sued an individual for violation of a non-solicitation agreement between your corporate client, a major dog grooming chain, and a former employee who is now working for a competitor.   The defendant has left a very thin trail of his nefarious activities, though your client is convinced that the defendant must be using a stolen version of its comprehensive marketing plan as its targeted clients have started receiving fliers from the defendant’s new employer.  Getting a chance to speak with any clients who have received the competitor’s fliers may reveal details about how they were contacted and what follow-up efforts were made to solicit them – particularly the details of the former employee’s involvement in any such efforts.   This may lead to evidence of confessions by the former employee of how he obtained the clients’ contact information. It may also identify other employees or agents of the competitor company who have been involved in the solicitation of clients and may be able to confirm where the competitor obtained the client contact details.   

Thus, no effective witness preparation session is really complete unless counsel uses it to flush out additional factual and evidence leads.

	E.	Assessing Case Strengths and Weaknesses. 

	A case story is only as strong as the testimony and evidence available to tell it.   Witness preparation allows counsel to assess the strength and credibility of his or her witnesses’ testimony, as well as the testimony that will likely be offered by the other side.  For instance, if the opponent has disclosed damaging testimony they say their client will provide, other witnesses may be able to confirm whether such testimony has any credibility, or may be able to offer ideas for development of alternative evidence or testimony that discredits it.  

	Assessing individual witness presentation skills is also an important use of witness preparation sessions.   Knowing whether a witness is inherently articulate or instead naturally communicates in a scattershot, confusing fashion will help counsel both work on such witnesses’ presentation skills and identify weaknesses that may require supplemental testimony from other, more articulate witnesses.  

Moreover, even a witness who is telling the absolute truth may be relatively unhelpful if they are painfully anxious, avert their eyes, twist their hair rapidly, or perform other acts that appear inconsistent with confidently telling the full truth.   The middle of a hearing or even of a videotaped deposition is far too late to note and try to address such issues.   To the contrary, such presentation weaknesses might be easily averted if they are anticipated before formal testimony and counsel  forces the witness to concentrate on avoiding or limiting such actions. 

In contrast, a witness who has relatively little to add factually in support of or against a claim may have so much charisma that they may might help carry bigger positions just by supporting minor details.   For instance, assume a case in which your client claims the defendant defrauded him into overpaying for a counterfeit piece of art.  A particular witness may only be able to add that he heard the defendant call the plaintiff a “prime mark” behind his back.  Standing alone this statement may have little real substantive value; it may be denied or explained in various ways that negate the fraud implication.  However, if the witness supplying this testimony is highly likeable and credible, his testimony may be more helpful to proving the defendant was responsible than testimony from another witness who says the defendant admitted he knew the art was a fake when he sold it but who also has a long felony record for extortion and forgery and who mumbles in a thick, difficult-to-understand accent.  You may decide to place the more charismatic witness first in line, and to spend more time with your examination of him than the other.  

Trial attorneys should also attempt to prepare witnesses in close succession when possible.  Preparing a series of witnesses offers counsel a very helpful “trend” view of his or her case.  If, for example, counsel finds the witness pool offers a slew of motivated and intelligent witnesses who will speak passionately in favor of the client’s position, the attorney and client can feel much more assured than if counsel sees one weak witness after another lined up in their corner.   The exercise may also show consistent “holes” or gaps in the story they want to tell – signaling where new testimony or evidence must be developed from other sources.  Or, it may establish the one or two counterpoints that every witness must concede, allowing counsel to anticipate the counter-story their opponent is most likely to settle on.  And, in the case of trial proceedings, forewarned is forearmed.  

F.   Developing the Case Map. 
  
Sequencing evidence is a key part of the art of trial work.  Like any other form of story-telling, the order in which new facts are introduced at trial can have substantial impacts on such critical story-telling factors as ease of understanding, building of tension or emotion, and character development.  Careful witness preparation gives counsel the preview needed to know which parts of their case to match with other parts so that the story is told in the most effective and efficient manner possible.  

As an example, presume the case involves a highly emotional scene – like an accident in which a mother is severely injured in front of her children – but that various witnesses have dramatically different responses to it.   You may have available to you an impassive emergency room physician, an angry father, and a teenage child who cannot tell the story of the accident without breaking down in tears.  Each of these witnesses’ testimony is likely to stir different types of reactions in your audience, and knowing each witness well will allow counsel to time when in the course of the story each reaction is fostered or encouraged.  

G.	Inspiring Witness Confidence.  

One of the most critical factors to witness performance is confidence.  No matter what a witness has to say, the message can get drowned out, or at least muffled, by “noise” that comes from natural witness anxiety.  Conversely, a calm and confident witness will always exceed an anxious witness in their ability to answer questions directly and clearly, and their ability to display the type of certainty in their answers that jurors and judges apply as one measuring stick for credibility.  One of the trial attorney’s biggest responsibilities, and biggest challenges, is to ensure that the noise created by anxiety is reduced to a minimum for those witnesses who will help counsel bring the case story to life.  

Testifying, in any capacity, is an extremely scary prospect for most people.  Even professional expert witnesses, with dozens and dozens of depositions or trial under their belt, can be tripped up by anxiety.  In fact, the unanticipated question or unanticipated demeanor of opposing counsel may prove most upsetting to the experienced witness who will find the accompanying, sudden feelings of discomfort most unusual. For all but professional witnesses, the witness will be placed in unfamiliar and uncomfortable surroundings, will be compelled to tell the truth under penalty of perjury, and will be relied upon by one side or the other to support a version of events that they may either strongly agree with or strongly disagree with.  They often have an emotional investment in the outcome of the case.  (This goes for professional expert witnesses, as well, who often become emotionally invested in their work.)  A witness is often afraid that they are risking their job or risking their relationship with one of the parties when testifying, and they are often highly agitated about “doing a good job” and not hurting the case of someone they care about.  

The diversion, or misdirection, of mental energy that comes from such stressors can be highly counterproductive.  A nervous witness might “clam up” for fear of saying the wrong thing, or may hesitate or stammer and have difficulty putting thoughts together into full, clear sentences.   An emotional witness may offer irrelevant information that is confusing, out of context, or delivered rapid-fire and therefore missed by the audience.    A witness who is pre-occupied with worry will often miss nuances of questions on cross-examination and provide affirmative answers that help the opponent without having carefully considered either the question or the answer.  

As trial counsel, you should see to it that every witness you call to support your theory, whether or not they are a client, is as self-assured as possible.  This is accomplished through techniques, discussed below, that are designed to make sure each witness understands the purposes of testimony, the procedures and rules surrounding testimony, and the relevance of their testimony to the ultimate issues in the case.   Assuming that how well your client’s story is communicated shares priority with what facts the testimony conveys means that conscientious witness preparation is critical to trial success.

     

II.	The Witness Preparation Process - Preparing to Prepare.

	Harkening back to our “sharpening the axe” analogy, counsel, and not just the witness, needs to be well prepared.  Before trial counsel ever meets with a witness, it is important that they adequately prepare themselves to be as effective as possible at preparing the witness.  Note that experience will undoubtedly convince many practitioners to adopt a “one size fits all” mentality – assuming that they have developed a set routine for witness preparation that allows them to launch into witness preparation with little forethought.  This is a fallacy, however.  Each case, and each witness in each case, offers unique opportunities and unique challenges.  Attorney preparation is a combination of learning the facts and evidence of the case and planning how the particular witness being prepped will be best used to help you tell the client’s story.  

	A.	Gathering Facts. 

Counsel should not begin true witness preparation until they have done as much as they can to gather, review and understand the key facts and physical evidence available in the case.  This can include interviewing one’s client, reviewing critical documents and physical evidence, reviewing pleadings or early motions in the case, and assembling the factual record into a cogent story.  Counsel’s advance time preparing will make time with the witness far more efficient, especially because the attorney will not have to spend time having the witness point out obvious evidence or facts in the written record or spend lots of time explaining the relevance of other evidence.  

	It is particularly helpful to know in advance of meeting with a witness what evidence or key facts you expect to use the witness to introduce at trial.  Once counsel has identified the relevant physical evidence and key facts supporting their case theme, they may wish to make a table listing all such evidence or facts and providing a column identifying all the potential witnesses who can supply the key facts, authenticate and lay foundation for physical evidence, and explain the key physical evidence to the trier of fact.    You can easily convert this list to an outline of case topics to be addressed with each witness during preparation.  



B.	Integrating the Case Theme. 

As noted above, every good trial attorney should start to develop a case theme around which he or she will build their evidence and arguments from the very start of their representation.  Once the theme is selected, counsel must evaluate each potential witness’s ability to help support the theme.  Then, counsel should ensure that the areas of testimony most helpful to supporting your theme, as well as those most dangerous to your theme, are carefully covered during any prep sessions.  

For example, assume a condemnation or takings case in which your client seeks “severance damages” caused to their real property when the government condemned nearby land for development of a large wastewater (sewage) reclamation facility.  You have selected as a theme the lyric of the famous Joni Mitchell song “Yellow Taxi” – “They paved paradise to put up a parking lot.”  Your case depends, therefore, on showing the client’s property was physically attractive, had deep potential for long-term positive development and use, and is now suffering physically and economically from being located next to the stench and blight of the sewage facility. Now, assume one of your witnesses is a local commercial developer who can testify to the pre-condemnation interest of local developers in buying your client’s land for development into a golf course community, and their waning interest in the land after the sewage plant was announced.  

  Obviously your witness prep session with the developer will need to assess her familiarity with your client’s property and details about specific sales and development options that may have existed before the condemnation occurred.  For instance, you may find that in addition to knowing a great deal about the sales value of the property for development, the defendant spent considerable time hiking the property and using it for birdwatching before the sewage plant was built and can testify that the local flora and fauna was decimated by the construction of the massive sewage plant.   This will support the trial theme well.

You will also want to delve into how precisely the developer can contrast the market interest and value of the property pre-condemnation and its attractiveness post-condemnation.  However, recognizing that evidence that other similar condemnation events in the surrounding community have not caused substantial devaluation of nearby properties, you will also likely want to explore with this witness her knowledge of other examples the defendant may raise to blunt your theme.   And, you may want to specifically challenge the witness to think about how she might distinguish such examples from your client’s case so that she is focused on such critical distinctions when she is questioned about these alleged proxies for the facts in your case.  

III.	The Witnesses Preparation Process.

A. A Note About Non-Party Witnesses.

Witness preparation can occur with both clients and non-clients.  In fact, in most cases some non-client witness preparation is critical.  There are obviously numerous material distinctions between the two scenarios.  First, counsel is likely to have a pre-established relationship of trust with the client but not the non-client witness.  This makes conversations easier and more efficient.  Also, a non-client is not likely to easily understand precisely how their testimony fits in the story of the case.  And, they are more likely to approach the experience reluctantly, meaning without confidence building they may prove non-committal or unhelpful.  

	Counsel should always also keep in mind that rules of confidentiality and privilege that may apply to their witness preparation sessions with clients do not apply to their discussions with a non-party witness.  While opposing counsel may generally ask a client witness only what documents they reviewed in preparation for their testimony, and not what they discussed with their attorney about testifying, everything the lawyer says to a non-party witness is fair game for questioning.  The careful practitioner will ensure that nothing he or she says to a non-party witness reveals client confidences or otherwise can be used when disclosed to hurt their client’s case.  

	For these reasons, counsel should pay particularly careful attention to avoiding the appearance that they are “coaching” a non-client witness about how to testify.  Recognizing that witnesses rarely understand that counsel’s suggestions are just that, not directives, counsel must be careful to avoid statements to a non-party witness that can later be misconstrued and misreported as some sort of directive that the witness give particular testimony, or not provide other particular testimony.  

ETHICS TIP:  Remember that E.R. 4.1 to Rule 42, Rules of the Supreme Court of the State of Arizona prohibits an attorney from knowingly making a false statement of material fact or law to a third person and from knowingly failing to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client (except when disclosure is prohibited by E.R. 1.6).   ER 4.3 creates duties to ensure that unrepresented persons understand the lawyer’s interest and role in the matter.  You must be conscious, therefore, not to mislead or inadequately inform a potential witness during the interview or preparation process about facts relevant to their testimony, their obligations as a witness or your interests as an attorney in the case.  Imagine, for example, the attorney who falsely informs a witness that particular facts existed, hoping to encourage them to testify as if those facts existed.  Or, consider the case of an attorney advising the non-client witness “you have no obligation to talk about anything that makes you uncomfortable in your deposition and you can just say “I don’t recall” or “I don’t know” if you are asked to talk about anything that makes you nervous.  Finally, imagine the attorney who represents multiple parties but discloses only their relationship with one party who is friends with the witness and not their relationship with two other parties who are not friendly with the witness.  Not only has the attorney now potentially encouraged perjury, but they have also potentially violated their duties not to mislead third persons.       

B. When to Conduct the Prep Session.

	It goes without saying the witness preparation, by definition, precedes testimony.  The question remains, how far in advance should the attorney and witness meet?

	As a general rule of thumb, counsel should determine the lead time for witness preparation based upon at least three factors:  1) the importance of the witness’s testimony to the case; 2) the number of issues or matters the witness will be required to testify about; and 3) characteristics personal to the witness such as level of sophistication, level of anxiety about testifying, etc.   But, as all three of those factors can be exceedingly difficult to predict, the careful practitioner will err on the side of meeting with and prepping witnesses as early as possible – even if that means they will have to participate in a “refresher” prep sessions later when depositions, hearing or trial begins.  

Also, as a general matter, the more important the witness is to your case, the broader the scope of their anticipated testimony, the less sophisticated the witness is, and the more anxious the witness is, the earlier counsel should consider conducting the prep session so that counsel can gauge whether additional prep sessions are needed.    In the case of prepping for actual testimony, this may mean counsel needs to hold the first prep session more than a week or two ahead of the actual testimony to accommodate schedules and allow for adequate follow-up.  

	However, the foregoing factors also need to be balanced with the reality that human beings are busy and easily distracted, and that are easily motivated to avoid thinking about unpleasant future events like having to testify. Too much lead time in your preparation may mean your efforts are lost to the effects of time, anxiety and distraction.  In many ways, then, counsel will schedule witness preparation to fit schedules in a way to ensure that counsel has enough time to adjust to the likely testimony and that the benefits of witness preparation will at least hold through the date of the testimony.  

	As a general matter, then, witness prep should occur at a time that allows a relaxed environment in which future prep sessions may also be scheduled if needed, but close enough to the testimony so that the witness is likely to retain well the information conveyed in the prep session.  For maximum effectiveness, consider also holding a final mini-prep session no more than 15-20 minutes the afternoon or evening before testimony to reiterate the highlights of your prep communications.  

	WARNING:  Unless it is completely unavoidable, try to stay away from preparing witnesses immediately before they are set to testify, like the morning before a deposition.  At that point, their anxiety levels are so high and their ability to process all that you have to say are so limited that witness prep can be a wasted effort.  In fact, with particularly anxious witnesses such attempts can actually heighten anxiety and distraction to levels having seriously negative impacts on the witnesses’ ability to testify in any helpful way.  

	B.	How Much Time Is Needed?

There are no rules for how long witness preparation should take.  How much time counsel will use depends on many factors, not the least of which is the amount of time needed to fulfill all the purposes of witness preparation outlined here (educating the witness on the process, exploring the facts, integrating the case theme, reducing witness anxiety and instilling confidence, etc.).    It is, however, very difficult to complete an adequate witness preparation session for a witness that has more than just a few relevant facts in less than two hours or so, and often many more hours will be required.  It is not unusual to spend several multiple hour sessions preparing the most important witnesses.   Try to ensure that the witness understands the need to be flexible with making themselves available, and explain that preparation will benefit them by reducing their anxiety, building their confidence, and making the testimony as concise and quick as possible so that they can move on with their life.  

Also, if the witness expresses the need for more preparation, counsel is almost always wise to oblige.   Some witnesses actually emerge from their initial preparation session far more anxious than they started, despite the best efforts of counsel.  These are often personalities who require considerable and lengthy mental processing to become comfortable with new information.  Though witnesses who appear “rehearsed” are less credible, the witness who actively asks for more preparation time is usually far too anxious to appear slick or scripted, so there is little danger that the extra prep time will have any unintended negative consequences.  

	C.	How it Works  - the Contents of the Preparation Session.  

	What counsel discusses with each witness is highly dependent on the nature of their role in the case and their individual personality.  However, there are some basic recommendations for testimony that you should consider sharing with all witnesses.  Knowing these basics can help diffuse anxiety, create manageable expectations for the witness, and help them understand where they fit into the case.   

		1.	Tips for Witnesses Being Deposed or Cross-Examined.

	The following are recommendations that generally apply to all witness testimony, and, if followed, will help speed up the testimony process, ensure a clear and concise record on relevant points, and discourage forays by the other side into irrelevant or confusing areas.   They are particularly applicable to testimony by those being deposed or cross-examined.  

			a.	Tell the Truth.  

	The witness should be reminded of their obligation and your obligation to ensure that everything in their testimony is truthful.  You should explain how they will be sworn to tell the truth, that there are penalties associated with making untruthful statements under oath, and that are no exceptions to this rule.  Sometimes it is helpful to remind a witness that they should not be worried that the truth might hurt them or anyone else associated with the case.  

	Many witnesses may be concerned with what constitutes the “truth” for purposes of testimony.  In other words, they worry that emphasizing particular aspects of the facts or their impressions and deemphasizing other facts meets their obligations for truthfulness.  Generally, advising that the witness trust their instincts on what is true or untrue is good advice.  Counsel may also explain that the witness should not try to consciously create certain impressions and avoid other impressions unless either approach is important to avoiding being misunderstood or misleading.  It is far simpler, and more credible, for the witness to trial to answer each separate question directly and precisely.  

	Counsel may also advise the witness that there are other common and acceptable practices that will help them fulfill their obligations to testify truthfully.  Among those are the following.

b.	Do Not Volunteer Things Not Asked.  

	To ensure that testimony is truthful, clear and credible, generally the less said the better.  Compare your own reactions to any long-winded explanation containing multiple caveats and to a simple, direct statement of fact.  The latter is almost always less suspicion-provoking and intuitively trustworthy.  Given that natural human reaction, consider explaining to the witness that the more they include in their responses that is not required to answer the question asked, the higher the chance is they will confuse things or, worse yet, be considered untruthful.  Each witness should understand that their primary responsibility is just to answer the question asked, and just the question asked.
	It can also be very helpful to remind the witness that people in normal conversations volunteer many things that are not asked of them.  

	Example:  	Q: 	“Did you go to the store yesterday?”
A:	“I did, and I bought lots of fruit and saw my friend Phil in the checkout aisle.  Phil is so funny.”  

In the example, the answer to the question was “I did.”  Everything else was volunteered and unnecessary to answer the question.  The witness should understand that their job as a witness is to tell the truth in answering specific questions, but that they have no obligation to provide information they have not been asked to provide.  Consider explaining to them that offering up information not asked for creates the possibility of simply confusing the record, and it suggests other areas of inquiry to the attorney questioning them if they are being deposed or cross-examined.  This will make the process take longer, and will make their testimony far more difficult to follow.   

			c.	Do Not Speculate When You Do Not Know the Answer.

	Consider also explaining to the witness that their job as a witness is to answer questions asked of them with knowledge or information known to them.  They are not there to simply wildly speculate about what might have happened, what someone else may have been thinking, what may or may not have motivated or caused particular actions or outcomes, or what the outcome might have been if the facts had been different.  Make sure they are aware that often in normal conversation we say things that are really just speculation, but that sound like facts.  

Example:      Q:	“What was Roger thinking when he pulled that gun out?”
			A:	“I’m sure he was thinking he’d like to kill that guy.”

If the person answering in this example has no idea what Roger was actually thinking (perhaps he was thinking “I sure hope I don’t have to use this thing”, or “where did this gun come from?”), then the answer is really just speculation and adds nothing to the facts in the case.   Without the witness providing the caveat that they are just speculating, however, the answer sounds like it comes from some first-hand knowledge, or at least is a conclusion drawn from facts known to the speaker.  
	As another example, consider the hypothetical question.  Hypothetical are often almost incapable of a truly “truthful” answer because they require speculation and assumption about dozens of underlying, yet critical, facts.  Consider, for instance, the claim by Mr. Jones who was severely injured when he fell off of a ladder manufactured by the defendant.  The ladder manufacturer’s representative may be asked to speculate on what would have happened differently if the manufacturer had behaved differently.

Example:        Q:	And Mr. Jones would not be paralyzed today if someone had warned him that your company’s ladder was that unstable, right?”

                         A:     	“I’m not sure, but I suppose if he knew it was unstable he might not be paralyzed right now.”  

Think for a moment about the myriad assumptions underlying the foregoing question.  First, it assumes a particular form of warning that is completely unstated.  Is the implied warning “Careful – this product is so unstable it could kill you,” or just, “Operator balance is important to sustaining product stability”?   And the question assumes Mr. Jones would have acted differently than he did.  Perhaps he would have carried only one paint can to the top of the ladder and not three, or maybe he would have warn non-slip shoes and not wet flip-flops as he climbed the ladder, or maybe he would have asked his wife to hold the ladder instead of placing its feet on a pad of wet concrete.  Or, maybe he would have done all three.  But, it is of course still possible that despite all such precautions Mr. Jones would still have slipped and fallen and become paralyzed.  The issue is one of speculation.  There is no factually truthful answer available.  

	Given the foregoing, witnesses should be given particular warnings about the hypothetical question and their right to express an inability to answer it because it requires assumptions outside their ability to predict.   The witness should be made aware that they need not provide pure speculation, and that in those limited times where some speculation is demanded, they should be sure to clarify what portion(s) of their testimony is(are) mere speculation.  

			d.	Be Concise and Precise.  

	Witnesses should be appropriately sensitized to the fact that most people do not consider the number or precision of words they use in answering questions during normal conversation.  Consider when your friend asks “what did you do this weekend?” and you respond, “well, we went out in the backyard for a little while and puttered around some with the lawn and stuff and then after we decided it was too hot to stay outside all day we came back inside and watched a Twilight Zone marathon on t.v. until we got sick of all the infomercials they stuck in there.”  Now consider you were bound to give a truthful answer but were going to be charged five dollars a word for it.  An accurate, fully truthful (yet far less expensive)   answer to your friend’s question might have been, “We worked in the backyard and watched television.”  The bottom line to this example is that a witness can always find ways to speak much more simply without losing any accuracy or completeness.  

	The witness should understand that being concise and precise will help them, and the trier of fact, in many ways.  First, it avoids confusing the record with cluttered or overly complex statements.

	Example:  	Q:	“Which man threw the first punch?”

A:	“Overall it was really kind of hard to see from where I was, though I was standing, well, actually I was sitting, behind a tree over to the side and I had just finished staring at the sun so my vision was kind of blurry, but then I heard all this yelling and so I turned around and pretty quickly there was this guy in the white shirt flying backwards and the guy in the red shirt was yelling at him and he was kind of jumping up and he swung his arm over his head and I think he said something like “oh no you don’t – you don’t lay your hands on me!”  

The witness’s testimony appears to be he saw the man in the red shirt strike the man in the white shirt first – but it is not entirely clear and certainly leaves room for uncertainty.  If the accurate answer is that the witness saw the man in the red shirt strike first, the answer would have been far better and more compelling if he simply said, “the man in the red shirt.”

	This example also highlights that overly complicated answers will often supply the attorney asking questions with all kinds of additional questions that may not have originally occurred to them.  “What did he mean by ‘you don’t lay your hands on me’?”  “How long did it take you to adjust your eyesight after staring at the sun?”  “Exactly how big was that tree you needed to look around?”  The witness should know that by failing to be concise and direct they are virtually promising to make an uncomfortable situation last even longer.  

  			e.	Don’t Let Them Put Words In Your Mouth. 
 
Explain to the witness what a leading question is, and tell them to be especially vigilant about questions that simply call for a “yes” or “no” answer.  Explain that if they simply answer “yes” to the question, then they are confirming the accuracy of the information in the question as a fact.   Imagine a lawsuit over Acme Company’s refusal to honor its warranty on a defective refrigerator.  The plaintiff’s son testifies he went to Acme’s store with his mother to demand the store honor the warranty and he admits that the store manager told his mother that the store “refund” policy was to offer a lesser quality refrigerator as a replacement for the defective product.  

Example:      Q.	“So the store manager at least offered your mother a refund, right?”

A. “Yes.”

The foregoing is an example of what happens in private conversations all the time.  It is the confirmation of a statement that is “mostly right.”  But, as lawyers we know that confirming a fact can make it entirely correct and factual for purposes of the legal proceedings.  Consider how trial counsel might use the foregoing exchange to inform the court in a motion for summary judgment: “The plaintiff’s son has admitted that the defendant offered her a refund.  This is all defendant had offered to do in the warranty.”  Or, consider how trial counsel may use the same testimony to argue to the jury:  “You heard the plaintiff’s son admit [reading with flourish from the trial transcript] when I asked him if Acme offered a refund, “Yes”!”  
Given the foregoing, effective trial counsel will explain to witnesses how in normal conversation we often answer “yes” to things that are only partly correct as a matter of courtesy, to keep the conversation moving, or because the inaccuracies are simply not material to the purposes of the conversation.  Explain that what appears to the witness to be a minor factual error could be very important to the case, and that they are not likely to understand which facts are legally important and which are not.  Therefore, you should encourage them to assess all questions very carefully and not simply answer “yes” unless they are confident the question is fully accurate.  

You may explain that if the witness is not satisfied with the question and believes it is inaccurate, they may simply answer “no” or explain that they disagree.  In those cases where the question suffers only partial defects, it may be appropriate for the witness to answer by saying, “I do not believe that your statement is accurate,” or “that is not the way I would describe it,” or even “I wouldn’t say it that way”.  

The key is that the witness not adopt the expedient affirmative “yes” or “correct” or “right” as their answer to statements that are not fully accurate.  

		f.	Think Before You Speak. 

It may be a good idea to remind your witnesses that it is often dangerous to become conversational with the attorney deposing or cross-examining them.  A conversational tone speeds up the tempo of the discussion and prevents a witness from fully assessing the questions being asked of them and the answers they are giving.  Their ability to make sure they are providing fully truthful information in a clear and concise way without speculating or volunteering non-responsive material can be easily compromised.  (Effective trial counsel recognizes that the old saw that “you gather more flies with honey than vinegar” applies well to depositions.  The “pit-bull” litigator often ends up with a fistful of tight-lipped denials, whereas the attorney who strikes a non-confrontational, conversational tone often uncovers man helpful nuggets among more thorough and unguarded responses.)  

To avoid falling into the conversational mode, the witness must learn to be comfortable with the silence created by their carefully thinking about an answer and formulating a proper response.  They must also understand that they are entitled to take as much time as necessary to formulate an appropriate response, can ask that questions be repeated, and can ask for clarifications on questions they do not understand.  
  
g.	The Witness is in Control.  

It is normal for a witness to feel they are the only person in the room that has no control over the situation facing them.  After all, had they been given any choice, they would most likely be anywhere but under oath answering a lawyer’s questions.   It is often helpful to remind the witness that despite how they feel, they are actually the person most in control in the room.  Everyone else is there to hear what they have to say, and they can take as long as they need to formulate an accurate answer, they can ask for clarifications where needed, and they can seek breaks when they need it to consult with counsel, go to the restroom, or get food or drink.    

	2.	Tips for Witnesses on Direct Examination.   

Witnesses you will be calling in your case in chief may be given some additional instruction or tips, though these may be appropriate and helpful for virtually all witnesses.  Keep in mind that the principle objectives of a “friendly” witness are to produce facts that are helpful to your case in a manner that is extremely easy to understand and very easy to believe.  They need not appear “warm and fuzzy”, but they better appear honest and trustworthy.  There are characteristics of appearance and presentation that can affect such perceptions materially. 

		a.	Posture and Demeanor. 

For witnesses who will be testifying live in court, or on videotape in deposition, it is critical that they appear at the time of their testimony dressed professionally and prepared to answer calmly.   Witnesses who testify in court may be requested to make eye contact with the jury or, in a bench trial, the judge, and to answer the questions being asked of them to the trier of fact.    You should also warn witnesses that becoming short or defensive generally will not serve them well, and that the jury or judge will see for themselves when the witness is being bullied and will react accordingly with sympathy for the witness and dislike for the questioning attorney.  Taking these issues on themselves will normally only end up making the witness look evasive and untrustworthy.  

It is helpful to remind the witness to remember to “breathe!”  Taking a deep, calming breath before answering can help them think more clearly and structure their responses more carefully.  

		b.	Answering Form.

A witness should understand the difference between the types of questions that can be asked on direct examination (non-leading) versus cross-examination.  A witness should understand that on direct examination they may be asked to become more conversational, and to become more narrative in their answers.  Witnesses should be aware, however, that the way they answer questions on direct and on cross should not vary dramatically lest they again lose credibility or appear to be biased or untrustworthy.  As a general matter, trying to be consistently concise and precise serves the witness, and your case, best. 

	3.	Use of Hypothetical or Mock Questions.  

The tips for being an effective witness can often be best taught, witness anxiety can be most reduced, and witness focus on critical issues can often be most effectively heightened by conducting mock questioning as part of the witness preparation process.  As a general rule, if a witness can have heard every question they will face at deposition or trial at least once before the actual experience they will perform much more effectively.  Of course, accurately predicting every question is virtually impossible.  Still, careful counsel will try to effectively approximate much of the examination in advance to ensure the witness is comfortable and confident.  How much time is devoted to such questioning is again a function of how helpful it will be to achieving the objectives of preparation for each witness. 

Note, however, that use of mock questioning has different implications where the witness is a client than when the witness is not.  For non-client witnesses, the questions asked in such mock examination are not privileged and can be inquired into by opposing counsel.  Be cautious about asking questions in any mock questioning session of a non-client witness that you do not know the answer to, or that you believe could likely result in an unfavorable answer.  If the witness is asked about your preparation questioning, the witness may in answering provide the opposing counsel a roadmap for sensitive issues they may not have otherwise anticipated.  

B.	Should the Witness Take Notes?  

Sometimes anxious witnesses wish to take notes about what is said during the prep session.  The downside to such note-taking is that the notes may become discoverable, especially if the notes are used later by the witness in their preparation for the deposition.  Consider telling an anxious witness that it is best they not take notes, which are generally incomplete and can be used out of context, but that they can always follow up with you later if they think they have forgotten anything important.  Also, remind the witness that they will be most credible, and will peform their job of answering truthfully and directly best, if they are not scripted in any way.   

C.	Use of Exhibits.  

As a general matter, any tangible thing reviewed by the witness to prepare for their testimony can be discoverable.  Therefore, consider the fact that the exhibits you show the witness, if remembered, will become known to the other side and might just provide a road map of areas of concern for your case, or, at a minimum, telegraph your presentation strategy.    As a general rule of thumb, then, be very cautious about what documents or other evidence you present to the witness in preparation.  

On the other hand, certain documents, like the witness’s prior declarations or affidavits, will almost always be the subject of some questions, and the witness is often best served by reading over those items as part of their preparation.  Moreover, to the extent you want a witness to remember important details about a relevant document or exhibit, it is best to have them review the evidence, and perhaps even spend considerable time with it, in their preparation session.  Again, repetition and exposure to supportive documentary evidence can help “lock-in” recollections as important and therefore more likely to be accessed by the witness’s brain while under the pressure of testifying.  This will lead to more efficient and effective testimony.  

IV.	Additional Ethical Issues.

A.	Questions About Truthfulness.  

A witness may ask counsel just how truthful they have to be, or whether they can shade the truth or make minor omissions.  It is not uncommon for a witness to ask counsel, “just tell me what you want me to say” or “is there anything you don’t want me to say?”  Obviously the attorney’s duties under ER 3.3-3.4, Rule 42, Rules of the Supreme Court of the State of Arizona (“Candor Toward the Tribunal,” and “Fairness to Opposing Party and Counsel”), as well as his or her duties under ER 4.1 (“Truthfulness in Statement to Others”) are implicated in any statements or omissions by a witness that are misleading, even in small or immaterial ways.  Moreover, as testimony is generally taken under oath, penalties of perjury put the witness in jeopardy of criminal prosecution or other sanctions for knowing false statements.   Especially with respect to witnesses who are clients, failing to advise a witness against action that exposes them to such liability can constitute a failure of the lawyer’s ethical and professional duties.  

The proper practice, then, is to advise witnesses that they are expected to be truthful in all aspects of their testimony, and they need to leave it up to the lawyers to deal with unpleasant or seemingly harmful facts that may come out.  Besides, a witness who is preoccupied with trying to avoid certain facts or characterizations will often err in the other direction, failing to offer up important helpful facts, as well.

If a witness insists that they will not provide truthful testimony, or the lawyer later notes that their testimony appears to be misleading, prohibitions and obligations under ER 3.3(a)(3), ER 3.3(b), and ER 3.4(a, b), Rule 42, Rules of the Supreme Court of the State of Arizona arise.  Under ER 3.3(a)(3), a lawyer whose client or witness has offered “material evidence” that the lawyer comes to know is false must “take reasonable remedial measures, including, if necessary, disclosure to the tribunal.”     ER 3.4(b) provides that any lawyer in an adjudicative proceeding who knows that a person intends to, is engaging in, or has engaged in fraudulent or criminal conduct with respect to the proceeding “shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.”    The Comments to ER 3.3 provide detailed guidance on what “reasonable remedial measures” means, and what order the measures should be implemented in.  They can include confidentially counseling a client to cooperate in the withdrawal or correction of the false testimony, withdrawal from representation where that would undo the effect of the false testimony, or even disclosure to the court.  

B.	Obstruction of Access to Testimony or Evidence.

	Sometimes, a particular witness is the only source of evidence on a key point of fact.  In preparing a witness, particularly one who may possess evidence that might work against the lawyer’s client, the lawyer must keep in mind the requirements of ER 3.4(a,b, and f), Rule 42, Rules of the Supreme Court of the State of Arizona.  Those rules provide that a lawyer “shall not”: 1) unlawfully obstruct another party’s access to evidence . . .  [nor] counsel or assist another person to do [so]”; 2) “falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law,”; 3) “request a person other than a client to refrain from voluntarily giving relevant information to another party” unless specified exceptions apply.   Counseling a witness to not testify about a particular issue, or to try and avoid it implicates all of these obligations.  

	This same issue arises when the witness asks “how should I answer this question to help you the most” or “how do I say this to avoid hurting my case?”  Again, these are very common and understandable concerns for the client or witness.  But, answering them is fraught with potential ethical and practical pitfalls.  In addition to the basic obligations to encourage truthful and non-misleading testimony, Counsel should always remember that a witness who appears to be hiding something is often far more destructive than a witness who offers up some unhelpful testimony along with all their supportive testimony.  After all, in many ways the witness who concedes facts on both sides of the dispute earns credibility points with the trier of fact, whereas the witness who appears reluctant at all costs to provide any negative information may appear so untrustworthy that the trier of fact ends up disregarding all their helpful testimony as well.  

	C.	Dealing with Non-Client Witnesses.

	Though the ethical rules may not supply a rule directly on point, some of the rules raise issues about how a lawyer conducts themselves in preparing a non-client witness.  For example, ER 4.3, Rule 42, Rules of the Supreme Court of the State of Arizona provides that lawyers shall not state or imply that they are disinterested to any persons who are not represented by counsel.    It also requires that where a lawyer knows or reasonably should know that such an unrepresented person misunderstands the lawyer’s role in a matter, “the lawyer shall make reasonable efforts to correct the misunderstanding.”   

Along these same lines, counsel should be sensitive to ensuring that non-client witnesses do not assume they are being personally represented by the lawyer preparing them for testimony.  For example, the lawyer should ensure the witness understands that the lawyer is not and cannot offer them legal advice, and, perhaps most importantly, that the relationship is not one to which confidentiality or privilege might attach.  The ability to claim privilege is more complicated in cases where the lawyer represents an entity and is dealing with former or current employees or agents of his client entity.  In all cases where the lawyer cannot claim a confidential relationship, the witness should be made aware that their communications with the lawyer are potentially subject to full disclosure.   

	D.	Competence Obligations.

	A lawyer’s failure to adequately prepare witnesses raises questions about professional competence, as well as ethical issues.  ER 1.1, Rule 42, Rules of the Supreme Court of the State of Arizona, provides that “[a] lawyer shall provide competent representation . . . [which] requires the . . . thoroughness and preparation reasonably necessary for the representation.” Because witness preparation is such a common and important practice, and is so generally accepted as part of a trial lawyer’s trade, the failure or refusal to prepare witnesses can raise ethical issues and professional malpractice issues.    These are very complex matters given the many, many factors that can influence who to prepare and how much effort to spend on preparation, but competent counsel will at least give consideration to whether their professional and ethical duties mandate a certain level of witness preparation.     
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