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ABSTRACT
	This article examines the rise of the administrative guidance, a procedure that is indispensable to the ordinary operation of government, but which is not subject to explicit treatment under the Administrative Procedure Act.  The advantage of most guidances is that they supply information that allows private parties to organize their behavior in accordance with law.  The disadvantage of some guidances is that they allow an agency, without notice and comment, to expand its power beyond that authorized by law.  The effort to separate out useful from dangerous guidances requires three main steps.  First, all legal claims by government officials should be reviewed as questions of law, without the various degrees of deference now allowed under such cases as Chevron and Skidmore.  Unless that is done, legal review becomes shrouded with unnecessary confusion.  Second, judicial review of questions of facts should be conducted under the ordinary principles of review used in ordinary litigation, and not under the “hard look” doctrine of State Farm.  Unless that is done, the entire fact-finding process will be subject to endless delays and extensive padding of the record.  Third, any interested party should have standing to challenge guidances prior to their enforcement, so that they are not left with the choice of risking a lawsuit or taking actions that they are not required to take as a matter of law.  These private judicial challenges will not be randomly brought.  Selection by private parties should help stop guidances that wrongly expand substantive law or wrongly deprive individuals of fundamental procedural protections.  But few parties will challenge those guidances that reduce uncertainty without improperly expanding the scope of agency power. 

INTRODUCTION

	The purpose of this paper is to analyze the role that various guidance statements have played in the modern law of administrative procedure.  In one sense this inquiry is an odd one, because the canonical statute of administrative law, the Administrative Procedure Act of 1946,[footnoteRef:2] does not use the term “guidance” at all.  Historically, the phrase only worked its way into modern administrative law in the mid-1990s, about 50 years after the passage of the APA.[footnoteRef:3]  The first full blown administrative account of the term “guidance” came as late as 1997 when the Food and Drug Administration published its report “Development, Issuance, and Use of Guidance Documents.”[footnoteRef:4]  Major developments of this sort do not happen by chance, but are often responses to powerful changes in the larger legal environment.  In this article, I hope to trace the legal and political developments that account for these changes in the day-to-day practice of administrative law and to offer some evaluation of the benefits and disadvantages of the guidance system.   [2:  	Pub. L. 79-404, 60 Stat. 237 (1946), codified at 5 U.S.C. § 500 et seq (hereinafter, the “APA”).
]  [3:  	See Todd D. Rakoff, The Choices Between Formal and Informal Modes of Administrative Regulation, 52 Admin. L. Rev. 159, 159 (2000).  For an earlier critique of the practice, see  Robert Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals, and the Like—Should Federal Agencies Use Them To Bind the Public?, 41 Duke L. J. 1311 (1992) (harshly critical of the practice).
]  [4:  	62 Fed. Reg. 8961-01, February 27, 1997, available at https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107230741&pubNum=1037&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_8961.
] 

	The basic point is simple enough to state.  Guidances in one form or another are here to stay.  Administrative law itself determines how “organic” statutes distribute power to public officials and impose obligations on both large organizations and ordinary people alike.  But the very complexity of these substantive commands requires the creation of an intermediate system to complete the governance cycle from government command to private compliance.  That intermediate function necessarily falls to government officials, who sometimes respond in formal ways and other times in informal ones.  No one can force all of the needed information into formal rules, so guidances arise to fill the gaps left in the formal rule structures.  It is precisely here that their good and bad features become evident.  On the good side, the guidance can reduce uncertainty and offer those parties subject to the regulatory regime—ordinary individuals, private firms, and state and local governments—safe harbor for compliance.  On the bad side, the guidance can become a device where aggressive public officials push the envelope on the law beyond that which the statute, or indeed the regulations under the statute, require.  It is difficult for any private party to resist compliance with guidances, even when they go beyond the language or the intention of the statute, or both.  To my mind, the only way to respond to this risk is for all affected parties to lodge facial challenges to these guidances so that they are not required to risk both extensive investigations and major fines as the price of continuing in their traditional way of doing business.  Put bluntly, it is time to update Chief Justice John Marshall’s maxim from McCulloch v. Maryland, “The Power to Tax is the Power to Destroy,”[footnoteRef:5] so that it now also reads: “The power to investigate is the power to destroy.” The needed counterweight to this state of affairs is standing to challenge the government action before the harm sets in, which is not possible so long as the current standing rules are read, wrongly in my view, to require some discrete injury in order to raise a facial challenge to a statute.  A powerful selection process is at work in this idealized system.  Those guidances that pose no threat will not be challenged.  Those that do, will be challenged.  The prospect of that challenge will in turn lead government agencies to rein in their ambitions, which should therefore improve the practice of governance from top to bottom. [5:  	McCulloch v. Maryland, 17 U.S. 316, 431 (1819).
] 

It is in my view a mistake to attack the guidances question directly.  It is important first to understand why the organization of the APA created a high degree of formality with respect to its various procedures.  The shift to guidances was a move by agencies that has received substantial judicial blessing in large measure to avoid the ever greater formalities that were imposed on the various procedures that were mentioned in the APA.  The New Deal in effect said: we, the agency, ignore all the requirements for the official proceedings under the Act, be it by formal rulemaking, notice and comment proceedings or interpretative rules, and you, the regulated party know that these announcements are for informational purposes only but are not binding on either the agency or its regulated parties.  The softening of certain requirements in the guidances was said to function as the quid pro quo for the want of any formal process.  But, as noted above, in all too many cases, the velvet glove conceals an iron fist that could allow an aggressive agency to get its way even when both basic constitutional guarantees and statutory provisions cut the other way.
By virtue of removing all external constraints, the guidances push the law along a more interventionist course than it would, and should, otherwise take.  The irony is that by stacking the formal procedures with so many obstacles, the guidance procedures give agencies more discretion, which is used less well, than under the original design of the APA.  The critique of the current system stands even if one embraces, as I do not, all the great innovations of the modern progressive era.  For these purposes, it is quite enough to say that the aggressive use of guidances compromises the standard rule of law values of fair notice, impartiality, consistency, clarity, neutrality and prospectivity, which have their greatest attraction precisely because they are not formally tethered to any particular vision of the substantive law, even if they tend to work better, as I have argued elsewhere, in connection within a classical liberal system that stresses strong property and contract rights within a framework of limited government.[footnoteRef:6]  But the institutional risk is that the broad contours of basic statutory commands that speak of “public interest, convenience and necessity,” or “reasonable accommodations” invite rapid expansion by administrators who tilt to one side of the ideological spectrum or the other.  This vice can occur not only in areas where the case for government regulation is questionable (e.g., price controls) but also in those areas where some form of government regulation is necessary (e.g., drugs and pollution) given the difficulties that markets have in dealing with network industries, pollution externalities, and intellectual property for starters.   [6:  	For a defense of this view, see Richard A. Epstein, Design for Liberty: Private Property, Public Administration and the Rule of Law (2011).] 

In order to see how this process unfolds, Part I traces the rise of administrative guidances and Part II discusses guidances in the modern era.  It  first delves into the historical evolution that turned the modest requirements of the APA as drafted into an onerous code that imposes heavy burdens on any administrative agency that wants to operate either by rule or adjudication. In my own view, these transformations were wrong as a matter of statutory construction, and, more to the point, their hydraulic force created an incentive by agencies to avoid the whole system by relying heavily on the guidance mechanism over which the APA places no controls.  Next, it examines the evolution of the key devices that are used to deal with administrative rules—the formal hearing and the notice and comment proceeding. Finally, Part I discusses the role of interpretive rules regarding the APA.  Two factors make this stage of the analysis highly problematic.  The first is its close linkage to the level of deference on matters of statutory interpretation that is afforded to administrative agencies under the protean decision of Chevron U.S.A., Inc. v. National Resource Defense Council, Inc.[footnoteRef:7] The second is the rise of various “hard look” doctrines that have greatly expanded the role of administrative agencies in reviewing the complex trade-offs that administrative agencies have to make in the routine application of their mandates. In Part II, I illustrate the impact of modern guidances in areas such a drug regulation and civil rights and then conduct a closer examination of the rules that govern guidances today.   [7:  	467 U.S. 837 (1984), discussed infra at __.
] 


I. THE RISE OF ADMINISTRATIVE GUIDANCES

A. History

In order to understand why a method of cabining in administrative guidances makes sense, it is necessary to go over in some detail the elaborate administrative system that was adopted in the aftermath of World War II, within which these modern developments took place.  That APA structure in turn was articulated as a post-World War II framework that was intended to effect the set of legal changes needed to implement the vastly larger federal government that was authorized by the New Deal’s constitutional revolution in the October 1936 Supreme Court term.  Those now distant decisions in 1937 vastly expanded the power of the federal government.  More concretely, they removed the last major obstacles that stood in the path of massive federal regulatory power over the economy, namely, the protection of economic liberties, the limitations on the federal commerce power, and the constraints of the nondelegation doctrine as it applied to administrative agencies.[footnoteRef:8]  The fall of these bulwarks against expanded federal power was quick and conclusive.  In dealing with the technical issues under the APA this bigger picture is not directly relevant, so I will not revisit those battles to express yet again my uneasiness with the eclipse of these doctrines.[footnoteRef:9]    [8:  	With respect to the economic liberties, see, e.g., West Coast Hotel v. Parrish, 300 U.S. 379 (1937) (upholding minimum wage law for women); on commerce power, see, e.g., NLRB v. Jones & Laughlin Steel, 301 U.S. 1 (1937); United States v. Darby, 312 U.S. 100 (1941); Wickard v. Filburn, 317 U.S. 111 (1942); on delegation, see Yakus v. United States, 321 U.S. 414 (1944).
]  [9:  	For that discussion, see Richard A. Epstein, How Progressives Rewrote the Constitution (2006).
] 

	What is important is the legislative reaction to these changes. Congress and the courts had to struggle with finding the proper response to the vast new powers that had been imposed in the first instance on the federal government, but also (as is sometimes forgotten) on the states when the federal government had ceded them authority over a particular field.  The debates over this question were raised in vivid form in years immediately following the 1937 watershed.  These debates led to some early efforts to codify a coherent body of administrative law that was thought necessary to combat the excessive discretion, and often outright partiality toward labor unions by agencies during that period.  These early efforts resulted in the passage by Congress in 1940 of the Walter-Logan Bill,[footnoteRef:10] which was vetoed by President Franklin Roosevelt on December 18, 1940.[footnoteRef:11]  Roosevelt wanted to slow down the process to make sure that his Committee on Administrative Management, which he had appointed in 1937, had time to finish its report.  But his veto message acknowledged clearly that administrative law reform was still needed.  [10:  	S. 915, H. R. 6324, 76th Cong.  The sponsors were both Democrats—Pennsylvania Congressman Francis E. Walter and Kentucky Senator William Logan. 
]  [11:  	For some of this history, see Wong Yang Sung v. McGrath, 339 U.S. 33, 38-39 (1950) (Jackson, J.)
] 

The reform venture was, however, sidelined during the Second World War when, for example, many of the functions of the NLRB were effectively transferred to the New War Labor Board on January 12, 1942—an old version of which had been established during World War I, and terminated after the end of that War.[footnoteRef:12]  The NWLA relied on a system that blocked the strike as an economic weapon and required compulsory arbitration of differences, in order to make sure that production of critical war material was not upset by labor disputes.  It was disbanded by Harry Truman in 1946, after which its duties were taken over again by the NLRB, whose own activities were subject to intense scrutiny before the War. [12:  	See, This Day in History, January 12, 1942: Roosevelt (re)creates the National War Labor Board, available at http://www.history.com/this-day-in-history/roosevelt-recreates-the-national-war-labor-board.
] 

 At that time, pent up demand for new legislation reared its head again after the so-called “strike wave” broke out in American industry.[footnoteRef:13]  Literally dozens of strikes involved the participation of about 4.3 million workers in what was described as “the closest thing to a national general strike of industry in the twentieth century.”[footnoteRef:14] The chaotic conditions led among other things to the passage of both the APA in 1946, which was signed by President Harry Truman, and the Taft-Hartley Act of 1947, which was enacted over his veto, after the Republicans took control of both Houses of Congress in the 1946 elections.  There is little doubt that early on, the connection between these two statutes was tight.[footnoteRef:15] In recent years, traditional labor disputes have in general ceased to be the central focus of litigation under the APA.  Instead the newer decisions often have to do with such issues as civil rights laws, as applied to education and employment, nuclear power, environmental protection and food and drug law, each of which raise different mixes of factual and legal questions.  The central challenge was how to apply the structure of the APA to these various new fields.  There is little doubt that the expanded substantive law created genuine challenges to administrative law in 1946, and has proved resistant to easy rationalization.  The issues are often more technical, and the number of parties who have an interest in their outcome has increased sharply.  Those increases intersect with the various devices that the APA had put into place in 1946 to deal with these disputes, where, as noted earlier, the now ubiquitous guidance was nowhere mentioned. Next, I turn to the evolution of the structures of the APA. [13:  	For the numbers, see Wikipedia, Strike Wave of 1946.
]  [14:  	Id.
]  [15:  	See, e.g., NLRB v. Hearst Publishing, Co., 322 US 111 (1944), which used a broad definition of “employee” that included independent contractors at common law.  The case prompted a modification of the Taft-Hartley that exempted from coverage individuals to include “any individual having the status of an independent contractor.” NLRA, 29 U.S.C. § 2(3). See also, NLRB v. Universal Camera, 179 F.2d 749 (2d Cir. 1950), reversed and vacated, Universal Camera Corp. v. NLRB, 340 U.S. 474, NLRB Universal Camera Corp. II, 190 F.2d 429 (2d Cir. 1951), which showed the importance of the higher standards of proof in labor cases imposed under the combined influence of the APA and Taft-Hartley.  
] 


B. The Structure of the APA

1. Formal hearings on the record.

Under the APA, the first and most complex system of review involves “formal” or “on the record” determinations that seek to incorporate into the administrative framework the formal procedures often associated with complex litigation, such as the class action rules which were only fully developed in the 1966 revisions to the Federal Rules of Civil Procedure.[footnoteRef:16]  These formal hearings cover both rulemaking determinations[footnoteRef:17] and adjudications—a line that proves difficult to maintain in many situations, but which does not loom large in this discussion since general guidances are intended to short-circuit case-by-case adjudication.[footnoteRef:18]  A rule, roughly speaking, is intended to articulate general principles that guide future decisions, while adjudication is intended to resolve particular disputes, leading to some administrative sanction that either requires or prohibits some person from doing something.  As the APA states:  [16:  	See, Federal Rules of Civil Procedure, r. 23. 
]  [17:  	APA § 553.
]  [18:  	APA § 554 sets out special rules for adjudication.  The distinction is discussed infra at __.
] 

''rule'' means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency. . . [footnoteRef:19]   [19:  	See, APA § 551(4).
 ] 

During the course of a formal hearing on the record, all of the parties who appear before the agency will have the power to present evidence and to engage in cross-examination, much as in a full-fledged trial, which is why these cases are sometimes called “trial-type proceedings.”  Typically, they are presided over by an administrative officer who allows the parties to present or conduct cross-examination.  These proceedings are often marked by liberal rules of admissibility of evidence.  In effect all parties involved in these proceedings generally have a right to some kind of hearing.  It takes little imagination to see how these cumbersome and time-consuming procedures have little significance in the fast-paced and complex operation of the modern law.  They tend to be systematically avoided unless some explicit statutory requirement outside the APA requires their adoption, one that is often imposed in ratemaking cases where what is at issue is the rates of a single public utility, where only a few outsiders generally participate in the hearings.[footnoteRef:20] [20:  	For a case denying that a statutory requirement for “a hearing” does not, without more, include an “on the record” hearing, see United States v. Florida East Coast Ry., 410 U.S. 224 (1973), a dubious decision that takes the term “hearing” and excludes any requirement that the parties be heard, which seems to preclude a simple notice and comment proceedings.
] 


2. Notice and comment proceedings.

Far more common are APA notice and comment proceedings.  Under the basic statutory framework, the agency posts under Section 553(b) a “general notice” of the proposed rulemaking in a prominent place, and then seeks private parties to comment on it.  The statutory requirements are contained in two short paragraphs:
Section 553(b) The notice shall include -
(1) a statement of the time, place, and nature of public rule making proceedings;
(2) reference to the legal authority under which the rule is proposed; and
(3) either the terms or substance of the proposed rule or a description of the subjects and issues involved.
(c) After notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation.  After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose.
There is no requirement of a formal hearing, oral testimony or cross-examination.  To examine the three requirements of section 553(b) in a historical void is to think that the formalities involved are relatively modest and straightforward.  The statement of the time, place and nature of a public rule proceedings could often take just a short paragraph to state: “this proceeding is to set standards for fire suppression in nuclear power plants” seems to suffice.  The reference to legal authority looks as though one need only state the statute under which the proceedings take place, and the last requirement, which allows for one of three ways to attack the subject matter, also seems relatively forgiving.  The option to give “either the terms or the substance”—note the “or”—of the proposed rule looks as though the emphasis is upon getting the basic ideas out.  The option to use a “description of the subject and issues involved” is again stated in very broad terms.  The entire section begins with the words “general notice,” it seems quite unlikely that any level of specificity was required to set this process in motion, and the conclusion found in section 553(c) that the agency “shall incorporate in the rules adopted a concise general statement of their basis and purpose,” only reinforces the notion that the agency does not have to reveal every zig and zag along the path of rule formation.  The question of statutory construction here is not difficult, so long as the construer does not have a rooting interest in the outcome.
It was just this plain-meaning rendering that animated the original understandings inside the Justice Department’s 1947 Manual on the Administration Procedure Act,[footnoteRef:21] which announced a general policy, written in a highly permissive fashion:  [21:  	Available at http://www.law.fsu.edu/library/admin/1947cover.html.
 ] 

“Under section 4 (b) each agency . . . may conduct its rule making by affording interested persons opportunity to submit written data only, or by receiving a combination of written and oral evidence, or by adopting any other method it finds most appropriate for public participation in the rule making process.”[footnoteRef:22] . . . [22:  	Id. § 4(a)
] 

“Either the terms or substance of the proposed rule or a description of the subjects and issues involved."  Where able to do so, an agency may state the proposed rule itself or the substance of the rule in the notice required by section 4(a).  On the other hand, the agency, if it desires, may issue a more general "description of the subjects and issues involved".  It is suggested that each agency consider the desirability of using the latter method if publication of a proposed rule in full would unduly burden the Federal Register or would in fact be less informative to the public. . . .
Each agency is affirmatively required to consider "all relevant matter presented" in the proceeding; it is recommended that all rules issued after such informal proceedings be accompanied by an express recital that such material has been considered.  It is entirely clear, however, that section 4(b) does not require the formulation of rules upon the exclusive basis of any "record" made in informal rule making proceedings.[footnoteRef:23] [23:  	Id.
] 

The basic point is that the 1947 Guidelines gave agencies a lot of discretion on how they publicized their actions and evaluated the information that they received.  It is telling that while the agency has to consider all the evidence that the public presents, it may do so in a pro forma way, so long as it announces that it has done just that.  In addition, it is equally clear that it could make its decision on information that it already has in its own files or acquires thereafter, even if that information was unknown to the public.  It is less than clear whether the agency has to disclose the basis of its decision at the time that it issues its rule.  The emphasis here is on a fluid procedure to expedite matters.  It is not to facilitate a probing form of judicial review of what has transpired within the agency.  As a matter of first principle, it is easy to conclude that these APA requirements give a bit too much play to agency discretion.
Yet this approach was typical for the time.  By way of analogy, it is instructive to look to the analogous approach to presenting a case found in the Federal Rules of Civil Procedure.  First, Rule 8 of the FRCP talks about “(2) a short and plain statement of the claim showing that the pleader is entitled to relief,” which is then illustrated by a compendium of short and simple complaints that read the terms quite literally.[footnoteRef:24]  The words “concise” and “general” in section 553(c) carry with them the same general point of view.  The basic logic of the APA, as it applies to both initial proceedings and judicial review, is that it takes very little to get the process going.  At all key stages, the party in charge of the overall process has extensive discretion in case management.  The heavy lifting is done within the agency.  The collection of information is within its discretion and the judicial review of the record is generally done with a light touch. [24:  	See Appendix of Forms. Form 8, complaint for money had and received, is a single sentence.  Form 9, claim for negligence, is three paragraphs: one for the general allegation of negligence, the second to describe the injuries, and the third a prayer for damages.  
] 

A second reference point is the use of the term “notice” in recording statutes, which on an analogy to some land transactions, is meant to give interested parties the opportunity to inquire further into the matter if they have an interest in the outcome.  Thus notice, for example, that the nuclear regulator is interested in fire suppression technology allows any interested party to supply extensive commentary, with or without further communication with the agency.[footnoteRef:25]  In effect, this understanding presumes, much as is the case with title searches, that the filing in question gives the parties enough information in order to formulate their own strategy, including the specific inquiries that they want to make of the agency, which it of course ignores at its peril.  At this point, it looks as though the main burden is sifting through the number of comments given, which can range into the thousands (as was indeed the case with the proposed rules of gender equality in intercollegiate sports under Title IX). This convoluted procedure in turn raises the question of just how much attention it is possible for the relevant agency to give to each individual comment in formulating its own rule, and in offering rationales for its adoption.   [25:  	Connecticut Light & Power Co. v. NRC, 673 F.2d 525 (D.C. Cir. 1982).
] 

If the formal hearing is not used, notice and comment rulemaking becomes the only serious game left in town for those agencies that need to escape the shackles of formal rulemaking.  It should take no imagination to see that this system becomes vastly more complex in any regime if the courts require the agency to beef up the information that it puts in the public record in making its decision, so that, as is often the case, the agency must literally disclose all the sources that it may wish to take into account.  The argument is that full information allows first all the interested commenting parties, and then the reviewing court, to develop a sufficient basis on which to evaluate the soundness of the rule.  When courts find that soundness lacking, it can remand for further proceedings, at which point there is a duty not only to correct any earlier errors, but also to update the record to take into account further developments.  The cycle is capable of constant repetition that should warn off courts.  Yet over the next 30 years just this drama played out in the D.C. Circuit. 
The tension between the text and the substantive agenda of the D.C. Circuit became clear as early as 1968 when Justice Carl McGowan wrote in Automotive Parts & Accessories Association v. Boyd[footnoteRef:26] to “remind the Administrator of the ever present possibility of judicial review, and to caution against an overly literal reading of the statutory terms ‘concise’ and ‘general.’”[footnoteRef:27]  Then comes the same two-step structure as before:  [26:  	407 F.2d 330 (D.C. Cir. 1968).
]  [27:  	Id at 338.
] 

We do not expect the agency to discuss every item of fact or opinion included in the submissions made to it in informal rule making.  We do expect that, if the judicial review which Congress has thought it important to provide is to be meaningful, the "concise general statement of * * * basis and purpose" mandated by Section 4 will enable us to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did.[footnoteRef:28] [28:  	Id.
] 

`	Statutory construction is a wonderful enterprise when the phrase “concise and general” is confidently rendered “detailed and specific.”  But the initial flurry was no passing misdirection.  Eight years later, in dealing with nuclear power, the Circuit Court for the District of Columbia sounded the same warning—that business as usual would not pass muster.  “On the other hand, the procedures adopted in this case, if administered in a more sensitive, deliberate manner, might suffice.  Whatever techniques the Commission adopts, before it promulgates a rule limiting further consideration of waste disposal and reprocessing issues, it must in one way or another generate a record in which the factual issues are fully developed.”[footnoteRef:29]  In other words, you can do what you want, but it better be done our way. [29:  	NDRC v. NEC, 547 F.2d 633 (D.C. Cir. 1976).
] 

It is also clear that this approach enjoys some bipartisan support, for a similar attitude is taken by an openly libertarian member of the current Court of Appeals, Janice Rodgers Brown, who wrote in American Radio Relay League, Inc. v. FCC:[footnoteRef:30] [30:  	524 F.3d 227 (D.C. Cir. 2008).
] 

It would appear to be a fairly obvious proposition that studies upon which an agency relies in promulgating a rule must be made available during the rulemaking in order to afford interested persons meaningful notice and an opportunity for comment. "It is not consonant with the purpose of a rule-making proceeding to promulgate rules on the basis of inadequate data, or on data that, [to a] critical degree, is known only to the agency." Where, as here, an agency's determination "is based upon `a complex mix of controversial and uncommented upon data and calculations,'" there is no APA precedent allowing an agency to cherry-pick a study on which it has chosen to rely in part.[footnoteRef:31] [31:  	Id. at 237 (internal quotations omitted).
] 

	By this point the two-step process means that the agency has full discretion on how to proceed so long as it satisfies an exacting end state that typically requires far more than the statutory materials presuppose.  Judge Brett Kavenaugh in his concurrence in American Radio Relay did make the point that the dominant position “cannot be squared with the text of section 553 of the APA.”[footnoteRef:32]  Yet it seems clear that the modern version of the law, driven by policy considerations that cut at cross-purposes with the text, have taken on a life of their own.  It is of no little import, historically, that the driving force behind stiffening up the requirements of notice and comment proceedings came from the Circuit Court of Appeals for the District of Columbia, whose quartet of 1970s activists judges—David Bazelon, Harold Leventhal, Carl McGowan, and Skelly Wright[footnoteRef:33]—all were of the view that the NEC and other agencies could easily cave under the influence of special interest groups.[footnoteRef:34]  Since the APA did not allow for these judges to express their substantive views on the matter, the main line of attack was to pile on additional procedural requirements to slow down what they regarded as a dangerous approval process.  And with nuclear power, this strategy largely worked: no ground has been broken on a nuclear power plant in the United States since 1977.[footnoteRef:35]  Yet by the same token, the deep-seated philosophical disagreement with the sparse structure of the APA receives support from both sides of the political spectrum.  Both liberals and libertarians can be suspicious of government administrative action, albeit for different reasons in different cases.  But on this issue, it is quite possible for them to mount a joint front that favors principles of full transparency over fidelity to administrative law text. [32:  	Id. at 246. For a defense of this position, see Jack M. Beermann & Gary Lawson, Reprocessing Vermont Yankee, 75 Geo Wash. L. Rev. 859, 894 (2007).
]  [33:  	For a portrait of their influence and their very liberal politics, see Gary Lawson, Federal Administrative Law 254-60 (6th ed. 2013). 
]  [34:  	See, e.g., Home Box Office Inc. v. FCC, 567 F.2d 9 (D.C. Cir. 1977).
]  [35:  	US Energy Information Administration, Table 3. Nuclear Reactor Characteristics and Operational History, 11 Nov. 2011.  
] 

A conflict this large could not escape the attention of the Supreme Court, which exhibited a violent reaction to the judicial innovations of the Circuit Court, chiefly on the ground that text, not policy, was king.  In Vermont Yankee Nuclear Power Corp. v. National Resources Defense Council,[footnoteRef:36] Justice Rehnquist slapped down the D.C. Circuit in unusually harsh terms because it “had seriously misapplied this statutory and decisional law,” which took the position that once the minimum requirements of the statute were met, it was for the agency and not the courts to decide if any additional procedural protections should be given, in this instance to take into account particular “environmental effects” associated with the provision of nuclear power.  It then concluded that it was “absolutely clear” that only in the rarest of cases, often solely because of constitutional concerns, should the agency be allowed to fashion its own procedural rules—which is of course exactly what rules 553(b) & (c) say. [36:  	435 U.S. 519 (1978).
] 

In effect Vermont Yankee did place limits on the ability of lower courts to craft new procedures under the APA.  But the decision did not deal with either the issue of the proposed notice of rulemaking or with the issuance of the final rule.  In these areas, it became quickly clear that the decisions on these two parts of the APA “read—and cite cases—as though they could have been written in 1977.”[footnoteRef:37]  Indeed the D.C. Circuit, speaking through Judge Abner Mikva in Connecticut Power & Light, dealing with the issue of fire suppression technology, took exactly this approach,[footnoteRef:38] as did Janice Rodgers Brown who in American Radio Relay wrote: “As our colleague [Judge Kavenaugh] notes in Vermont Yankee, the Supreme Court has limited the extent that a court may order additional agency procedures, but the procedures invalidated in Vermont Yankee were not anchored to any statutory provision.”[footnoteRef:39]   [37:  	Lawson, Administrative Law at 279.  Relevant cases that support this trope include Connecticut Light & Power Co. v. NRC, 673 F.2d 525 (D.C. Cir. 1982), supra at note 23.
]  [38:    	Id.
]  [39:  	American Radio Relay, 524 F.3d at 239.
] 

Yet that is precisely the point.  Because Vermont Yankee offered a broad and systematic defense of textualism over functionalism, it should apply with equal force to the notice of proposed rulemaking and to any order ultimately issued.  But the philosophical rear-guard action against the textualism of Vermont Yankee went a long way to ensure that the judicial transformation of the APA survived for this simple reason: the occasional Supreme Court intervention is not sufficient to cabin in the constant push back from a unified and determined Court of Appeals that hears many more cases on the subject.  Notice and comment procedures do not have all the trappings of the formal hearing, but they have become far more complicated and prolonged than anyone would expect.  The basic trope of the APA is that agency expertise on matters of fact suggests that the role for judicial review in these cases should be relatively limited and that the true role of the Courts should be in the interpretation of legal questions. There is always a difficult to trade-off between completeness and delay.  On that issue, the initial 1947 understanding displayed greater wisdom than the subsequent developments.

C. Interpretive Rules

1. The Chevron diversion.

The transformation of administrative law covers not only matters of fact, but also matters of law.  A quick look at Section 706 of the APA reveals a structure in which the administrative agency is treated more or less like a court of first instance, with extensive power over matters of fact, and weak powers over questions of law, which are subject to de novo oversight in the Court of Appeal. 
Section 706: To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action.  The reviewing court shall—
(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to be—
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
To be sure, a plain meaning approach to this statute will not answer every question, but it does confirm that the basic pattern treats, by way of imperfect analogy, the administrative agency as though it were a trial court.  Ordinary courts do not have final say on any question of law, and introductory text notes that “the reviewing court shall decide all relevant questions of law.”  There are no express or implied limits on the power of the reviewing court to decide, so that the term has the same meaning here as it does in ordinary civil procedure cases, where all questions of law are decided de novo, without any deference to the decision of the court below.
That division of power, moreover, makes as much sense here as it does in ordinary litigation, because there is no particular agency expertise on matters of statutory construction or constitutional complication, so that leaving these decisions to reviewing courts imposes a sensible check on agency action on matters where an appellate court labors under no particular disadvantage.  But, in its Chevron surprise, the Supreme Court started a sustained revolution in administrative law when it introduced a two-part test in which the agency was required to follow the meaning of the text when plain, but would receive deference to its own interpretive views when it was not.  The decision was something of an interpretive marvel because it was rendered without any citation to Section 706 and without mention that the proceeding below was a notice and comment procedure.  This rule and the omissions to it have gone on to create serious intellectual difficulties. 
First, the basic logic of the APA was turned upside down especially since it is, to coin a phrase, never clear when a statute should be regarded as ambiguous.  What is critical about this decision is that on matters of law, the cumbrous review procedures outlined above for notice and comment proceedings no longer apply, so that the deference trope empowers any agency to make whatever doctrinal flip-flop it wants, so long as either rendering of the text is to some extent plausible.  The differences can be very large.  The “waters of the United States” could be defined to cover either only navigable lakes and rivers or uplands from which it is possible for water to make itself into navigable waters.[footnoteRef:40]  At this point, an unfortunate but pervasive linguistic skepticism works its way into the legal system, because agency lawyers have a constant incentive to manufacture ambiguity in order to increase their power.  That point was made very clear to me years ago when I visited the FCC as a consultant for the then Bell Atlantic Company to talk about the distribution of authority between the FCC and the state regulatory bodies in administering the then recently passed 1996 Telecommunications Act.  When I made my points about why it was that the state agencies had more authority than the FCC was prepared to recognize, I was met with the tart and conclusive response that those objections did not matter because the FCC could always take advantage of Chevron deference.  At that point it was clear that the FCC no longer had the incentive to seek out the best reading of the statutory provisions.  Rather, its main objective was to try to reach the outer limits of its authority by taking positions that regardless of being wrong, are plausibly defensible, which is the surest way to plunge legal systems into intellectual disrepair.  It is one thing for a court to rescue an honest effort to stay within the law by giving deference to an agency in a close case.  It is quite another for the agency to count on that extra margin of safety when it formulates its basic rules.  The lack of oversight on statutory interpretation does not operate all that differently from the same lack of control over the guidance.  [40:  	See Rapanos v. United States, 517 U.S. 715 (2006). The divided decision on this case has led to enormous rulemaking through notice and comment. The government was slapped down for excessive intervention under the Clean Water Act in Sackett v. EPA, 132 S.Ct. 1367 (2012). Sackett did not involve a guidance but it raises many of the issues at stake here.  The government’s aggressive interpretation of the scope of the navigable waters included the Sackett property located at some distance from the nearest body of navigable waters.  It was held that the United States could not use threats of ruinous fines to force them to make major alterations, even though its decision was in some technical sense not a “final order.”  The same issue arises with guidances.  See Texas v. United States, infra at __.
] 

There are many illustrations of how this works, but it should be sufficient here to point out one case that reveals these tendencies, in which the peculiar non-ideological nature of these administrative law disputes is highlighted by the simple fact that Justice Clarence Thomas wrote the opinion for the Court to which Justice Scalia, taking the role of the smart textualist, was in dissent.  In the 2005 decision in National Cable and Telecommunications Association v. Brand X Internet Services,[footnoteRef:41] the question was whether a dial-up cable modem service provided over local telephone should be classified as “a telecommunications service” that was subject to heavy FCC regulation, or as an “information service” that was not.  The point really matters because if it is the first, then the usual rules of common carrier regulation, including the imposition of various nondiscrimination rules, are necessarily brought into play.  The one previous judicial decision, AT&T Corp. v. Portland,[footnoteRef:42] had concluded that broadband internet services were indeed (if regrettably) within the FCC common carrier jurisdiction, even if the contents that they transferred were not.  That decision seems to be unexceptionable as a matter of statutory interpretation.  Under the basic statutory set-up, "[t]elecommunications" is "the transmission, between or among points specified by the user, of information of the user's choosing, without change in the form or content of the information as sent and received."[footnoteRef:43]  This definition covers this case because dial-up has no transformative power.  In contrast, "information service” is "the offering of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications....[footnoteRef:44] Dial-up does not seek to organize information even if the information that is so transferred may thereafter be organized separately.  Creating ambiguity here is cut out of whole cloth.  Nonetheless, Justice Thomas came up with one ingenious rationale after another to read into the communications statute a form of ambiguity that is just not there.  No one says that ordinary telephone service is an information service just because people exchange all sorts of information when they talk on their phones, and the same result seems to apply here.  Indeed the statutory definitions guard against just that possibility.  Justice Thomas was quite correct to say that in a world of Chevron deference the agency should have the last word even if an appellate court first gives the opposite reading of the provision unless the language is itself clear.  [41:  	545 U.S. 967 (2005).
]  [42:  	216 F.3d 871 (9th Cir. 2000).
]  [43:  	47 U.S.C. § 153(46).
]  [44:  	§ 153(20).  
] 

It is important, moreover, to note the serious costs that come with the adoption of the Chevron rule of deference.  The first question is exactly how far the deference extends.  It is clear that the Chevron rule has to apply to notice and comment proceedings, but it is far from clear whether any agency that conducts these hearings has the level of detachment on questions of law that entitle it to that deference.  The point is especially acute with respect to decisions that construe the scope of agency jurisdiction where the bureaucratic imperatives of aggrandizement will often make the agency less than a disinterested broker in its own affairs.  Nonetheless Justice Scalia thought in City of Arlington, Texas v. FCC,[footnoteRef:45] that the deference on these jurisdictional issues was “rooted in a background presumption of congressional intent” that under Chevron “provides a stable background rule against which Congress can legislate.”  He also noted that departing from Chevron could create major difficulties in deciding whether a question went to jurisdiction or the merits.   [45: 	 133 S.Ct. 1863 (2013).
] 

None of these defenses bears the weight placed on it.  It is hard to see why only the Chevron rule can create stable expectations for adjudication that reflects the intention of Congress.  Congress has not expressed any such intention, and the use of Chevron always opens up the gate to huge debates as to whether the statutory provision is or is not clear.  In addition, the line between jurisdictional issues and decisions on the merits (which does work tolerably well on matters of res judicata) disappears if the usual rule of de novo review applies to all determinations, whether on the merits or not.  
A unified approach, moreover, gets rid of a second issue under Chevron, which is how much deference extends to determinations that various administrators make in settings where there are no notice and comment procedures, such as opinion letters in Christensen v. Harris County,[footnoteRef:46] which don’t merit judicial deference, and tariff classifications in United States v. Mead,[footnoteRef:47] which get some deference, but not as much as Chevron would require for notice and comment procedures.  The simple point here is that if there is no deference afforded in Chevron, all these other variations fall into line; there is no deference in any of them either.  At this point, the system that followed the original APA directives would have modest restraints on questions of fact, and stronger ones on questions of law in the form of de novo review in all cases.  Once again, the jerry-built judicial scheme marks a clear step backwards from the current situation. [46:  	529 U.S. 576 (2000).
]  [47:  	533 U.S. 218 (2001), applying so-called Skidmore deference, based on Skidmore v. Swift & Co., 323 U.S. 134 (1944).
] 


2. Arbitrary and capricious.

The interpretive mysteries of the APA are only intensified when the discussion turns from matters of law to traditional questions of fact.  The APA has a two-part test to deal with these issues.  The first asks whether or not the matter is arbitrary and capricious, and the second asks whether a decision is otherwise made in conformity to law.  This second element carries with it the sensible point that if the action in question is inconsistent with some legal norm, the decision should be struck down because it has no legal authorization.  For example, the government cannot require an answer from an applicant within 10 days if the governing law allows for 20 days.  The phrase is in effect a statement that ultra vires actions should not be respected.  
The term “arbitrary and capricious” is a different matter, because it deals with factual determinations that could come up either in rulemaking or adjudication.  The original meaning of that term is derived from constitutional law, where it has been held to suggest that it takes only a weak rational basis to withstand any challenge to the rule.  Thus the prototypical formulation comes from Nebbia v. New York,[footnoteRef:48] where Justice Owen Roberts noted that “the guaranty of due process, as has often been held, demands only that the law shall not be unreasonable, arbitrary or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained.”[footnoteRef:49]  No one should be misled into thinking that the words “real and substantial” do any constitutional work.  It is the “only” that carries all the weight.  After Nebbia the rule became quickly established that even one reason in favor of the constitutionality of a particular law could offset many arguments that run in the opposite direction, so that a law was constitutional so long as someone after the fact could propose a rationale for the rule that its original drafters had missed.[footnoteRef:50] [48:  	291 U.S. 502 (1934). 
]  [49:  	Id at 525.
]  [50:  	See, e.g. Williamson v. Lee Optical, 348 U.S. 483 (1955).  For a discussion of the ups and downs in the rational basis tradition, see Steven Menashi & Douglas Ginsburg, Rational Basis with Economic Bite, 8 NYU J.L.L. 1055 (2014).
] 

I have little doubt that the use of this phrase in the APA was intended to connote the same meaning, which again is consistent with the view that agency action on questions of fact receives the same level of deference that a trial judge gets on fact-finding matters.  But here again, the doctrinal reversal is dramatic, whether the dispute arises, as in the Scenic Hudson dispute, over where a nuclear plant should be sited,[footnoteRef:51] or as in Citizens to Preserve Overton Park v. Volpe,[footnoteRef:52] over whether a freeway should be built through a park, or as in Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mutual Automobile Ins. Co.,[footnoteRef:53] over whether automobiles should be equipped with particular kinds of seatbelts or airbags.  A good one-paragraph summary of the basic world-view comes from Justice White’s opinion in the last case: [51:  	See Scenic Hudson Preservation Conf. v. Federal Power Com'n, 354 F.2d 608 (2d Cir. 1965) on rehearing, at Scenic Hudson Preservation Conf. v. Federal Power Com'n, 453 F.2d 463 (2d Cir. 1971). The earlier decision to require more information led to such delays that when the additional information was supplied it was too costly for the project to continue.  Justice delayed, justice denied.
]  [52:  	401 U.S. 402 (1971).
]  [53:  	463 U.S. 29 (1983).
] 

Normally, an agency rule would be arbitrary and capricious if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.  The reviewing court should not attempt itself to make up for such deficiencies; we may not supply a reasoned basis for the agency's action that the agency itself has not given.[footnoteRef:54] [54:  	Id. at 43.
] 

It is as though on every key point, the decision in State Farm flipped over the rational basis test of constitutional law into a “hard look” doctrine that verges on strict scrutiny.[footnoteRef:55]  The likelihood that some administration decision will founder against this standard has to be exceedingly high because the only guidance is some variation of a cost/benefit analysis, for which there are few factors necessarily out of bounds or necessarily relevant.  The point is clinched by looking at the relevant language of the National Traffic and Motor Vehicle Safety Act of 1966.[footnoteRef:56]  As Justice White states: [55:  	
]  [56:  	80 Stat. 718, as amended, 15 U. S. C. § 1381 et seq.
] 

directs the Secretary of Transportation or his delegate to issue motor vehicle safety standards that "shall be practicable, shall meet the need for motor vehicle safety, and shall be stated in objective terms." 15 U. S. C. § 1392(a) (1976 ed., Supp. V).  In issuing these standards, the Secretary is directed to consider "relevant available motor vehicle safety data," whether the proposed standard "is reasonable, practicable and appropriate" for the particular type of motor vehicle, and the "extent to which such standards will contribute to carrying out the purposes" of the Act. 15 U. S. C. §§ 1392(f)(1), (3), (4)[footnoteRef:57] [57:  	State Farm, at 333-34.
] 

Standards of this sort have long been held clear enough to announce some intelligible principle, and thus avoid constitutional challenge.[footnoteRef:58]  But just because they are constitutional does not mean that they are error-free or easy to apply.  One of the most common criticisms of the Hand Formula for negligence is that no judge or jury can get a good grip on just three relevant variables: the cost and probability of an accident, and the expected benefit of a precaution.  Those determinations are often tricky in routine traffic cases, and they become truly challenging in the closest tort law analogy to the NHMVSA: the product liability action for design defect.   [58:  	See, e.g. Nat. Broadcasting Co. v. US, 319 U.S. 190, (1943)(upholding public interest convenience and necessity standard).
] 

On this point the parallels are eerily close.  The initial definition of a product defect in the Restatement Second of Torts was quite narrow, and stressed products with contaminations or faulty construction, or products that were unable to perform the very tasks for which they were designed.[footnoteRef:59]  Liability under this definition was close to my preferred definition of tort liability because it stressed a latent defect in ordinary use of a product still in its original condition.[footnoteRef:60]  But the law did not long remain tethered to these measurable conceptions, and the newer definition relied on a multi-dimensional test with a similarly diffuse “polycentric” quality.[footnoteRef:61]  The expansion of administrative law, like the expansion of product liability law, came from a change in definitions.  With product liability, one broader definition of “defect” presents a direct parallel to the State Farm test.  The influential formulation in Azzarello v. Black Bros. Co. Inc.[footnoteRef:62] stresses that “the jury may find a defect where the product left the supplier's control lacking any element necessary to make it safe for its intended use or possessing any feature that renders it unsafe for the intended use.”[footnoteRef:63]  Note the parallel is exact insofar as any error of either over- or under-inclusion tips the balance against the party who is bound by the rule.  [59:  	Restatement (Second) of Torts § 402A, plus comments h, i, & j.
]  [60:  	Epstein, Id. 64-66. 
]  [61:  	For criticism, see James Henderson, Judicial Review of Manufacturer’s Conscious Design Choices, 73 Colum. L. Rev. 1531 (1973). For my take, see Richard A. Epstein, Modern Product Liability Law 76-92 (1980).
]  [62:  	391 A.2d 1020 (Pa. 1978).
]  [63:  	Id at 1027.
] 

In both tort and administrative law, the explosive point is that first the manufacturer, or then the relevant agency, has to make, not one or two determinations, but literally hundreds of interlocking choices.  Under standard doctrine, it is always fair game to show that a manufacturer has taken the wrong turn at any given decision node.  In tort, the court will not work to save the defendant from its alleged design errors, and it will not treat conformity with statutory design or warning requirements as a defense against a tort suit.[footnoteRef:64]  In administrative law, the result departs radically from the conventional constitutional account of arbitrary and capricious, for under State Farm no court will attempt to fill in the gaps in the earlier decision by drawing, for example, common sense inferences from well understood phenomena.  It takes a rare amount of collective genius to turn the APA upside down on every relevant question.  But if that dubious feat could be done in the tort law through judicial interpretation, the same progression is also possible in the administrative law sphere, as both interventions are driven by the same deep (if selective) skepticism about government administration.   [64:  	For the most extreme case see Wyeth, Inc. v. Levine, 555 U.S. 555 (2010).
] 

For these purposes, the key point is that the aggressive application of the arbitrary and capricious standard is an open invitation for administrative bodies in their rulemaking capacity to steer clear of notice and comment proceedings if at all possible.  At this point the movement into any alternative form that gets rid of that difficulty will expedite matters.  But as is often the case in matters such as these, it is not possible to make gradual shifts within any particular area.  The material will often be discontinuous to the point where there is no hearing at all.

3. Interpretive rules, policy decisions, and the transition to guidances.

The very tough standards that the courts imposed on notice and comment proceedings have induced administrative agencies to take further steps to escape the burden of these unduly onerous notice and comment requirements.  Indeed, historically, they moved one closer to the guidance, by seeking to take advantage Section 553(b), which holds: “Except when notice or hearing is required by statute, this subsection does not apply—(A) to interpretative rules, general statements of policy, or rules of agency organization procedure, or practice.” The opportunities in this area have proved fertile because of the deep difficulty in giving a coherent account of these three exceptions, all of which have been subject to extensive litigation.  
Textually the problems start with the phrase “interpretative rule.”  These rules are subsets of the definition of “rule,” which covers “the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret or prescribe law or policy.”  It is clear from this definition that interpretation is a proper subject of rules.  What is not clear is how this is at all possible.  Rule 706(a) makes “interpretation” a proper judicial function for de novo review.  How then does an interpretative term, which reads likely an ungrammatical form of the more common word “interpretive”, come to be a matter lodged exclusively in the agency.[footnoteRef:65]  Some hint of its possible scope comes from Section 553(d), which does refer to “substantive rules,” the flip side of the coin.  The difficulty with this opposition is that it offers no clear path for beating back a potential oxymoron, because an interpretation as normally understood does not create a rule of any sort, but only explains, clarifies, or reveals the meaning of particular terms that are found in a constitution, statute, regulation, or contract, which is why it is treated elsewhere in the APA as a question of law.  [65:  	See supra at page __.
] 

It follows therefore that interpretative rules should on this account play only a tiny role in the overall picture of administrative law, by which the content of rules is restated or paraphrased in ways that spell out some of the textual implications or difficulties with the terms.  Even the term “minor rule” does not quite capture the sense of the distinction, because even minor rules (which could have major effects) are intended to be binding on the parties whose conduct they control.  In the end, any effort to articulate a set of substantive commands directed to any group of individuals looks like an effort to craft a substantive rule to which the notice and comment sections apply—only now with a vengeance.  
The case law, however, has proved resistant to this narrow conception of the term.  Thus in American Mining Congress v. Mine Safety & Health Administration,[footnoteRef:66] the agency was in charge of a program that administered payments to individuals diagnosed with silicosis, asbestosis, other forms of pneumoconiosis, or black lung disease.  The issue is one of major social import and has generated over the years extensive litigation over the scope and reach of similar programs.[footnoteRef:67]  Under the statutory requirements, it is necessary to determine when an applicant is “diagnosed” with the disease, which is a far more complex calculation than it is with the standard occupational injury that results from a sudden blow to the body.  In dealing with this issue, MSHA went through the notice and comment procedure to set up a system to deal with “Notification, Investigation, Reports and Records of Accidents, Injuries, Illnesses, Employment, and Coal Production in Mines."[footnoteRef:68]  So why then the decision to dispense with the notice and comment procedure when the question turns to the diagnosis of this condition, which is a far more contentious and difficult issue to solve?  Indeed this contentious area is one in which serious allegations of widespread fraud have been made, and largely sustained.[footnoteRef:69] [66:  	995 F.2d 1106 (D.C. Cir. 1993).
]  [67:  	See, e.g. Turner Elkhorn v. Usery 424 U.S. 1 (1976); Eastern Enterprises v. Apfel, 524 U.S. 498 (1998).
]  [68:  	Id at 1107,
]  [69:  	For the exhaustive indictment, see __.
] 

Nonetheless, by resort to Program Policy Letters, the answer to these questions were that in “any chest x-ray of a miner who had a history of exposure to pneumoconiosis-causing dust that rated 1/0 or higher on the International Labor Office (ILO) classification system would be considered a ‘diagnosis that the x-rayed miner has silicosis or one of the other pneumoconioses’ for the purposes of the Part 50 reporting requirements.”[footnoteRef:70]  But how can this be an interpretation of a rule, when it is not an effort to clarify the meaning of the term “diagnosis,” or even a statement that a diagnosis can take place when someone is asymptomatic or has difficulty in carrying out the normal functions of life?  There can be little doubt that MSHA fixed these precise measures in order to improve the administrative of the compensation program.  It is equally clear that the ILO classifications are not the only game in town.  Indeed they certainly do not fit within the guidelines under the Attorney General's Manual on the Administrative Procedure Act (1947), whose “working definition” of interpretative rules speaks of “rules or statements issued by an agency to advise the public of the agency's construction of the statutes and rules which it administers.”[footnoteRef:71]  Yet the function here is not to “advise the public” of what has been done, by notice and comment, but to do it in ways that the public can learn of by leafing through the Federal Register.  No one could deny that a notice and comment, if given would have aided in crafting a defensible substantive rule. [70: 	American Mining, 995 F.2d at 1108.
]  [71:  	Quoted id at 1109.
] 

Judge Stephen Williams sought to work his way out of this bind by taking the view that:
we think it almost exclusively on the basis of whether the purported interpretive rule has "legal effect," which in turn is best ascertained by asking (1) whether in the absence of the rule there would not be an adequate legislative basis for enforcement action or other agency action to confer benefits or ensure the performance of duties, (2) whether the agency has published the rule in the Code of Federal Regulations, (3) whether the agency has explicitly invoked its general legislative authority, or (4) whether the rule effectively amends a prior legislative rule.  If the answer to any of these questions is affirmative, we have a legislative, not an interpretive rule.[footnoteRef:72] [72:  	1112.
] 

In dealing with this four-part test, it should be clear that the only test suggested by Judge Williams that has any bite is the first, where (to avoid the double negative) the key question is whether in the absence of the regulation the agency has an adequate basis to act.  If it does, then the rule is interpretative.  That conclusion is not defensible if there is no way to work the system without relying on the interpretive rule, which is surely the case with the detailed specifications that are used to set the appropriate classifications.  There are all sorts of inconsistent specifications that could fit under the rule, which means that it takes a notice and comment hearing to decide which of the many matter.
The last three tests impose no useful constraint on how an agency proceeds.  The second is of no value so long as the agency has the sole option to shift matters around by deciding whether or not to publish its rule in the CFR.  Likewise, it should not make any difference whether for strategic reasons the agency decides to invoke its legislative authority, if it can avoid the notice and comment procedure by refusing to do so.  Finally, the fourth factor—the amendment question—is neither here nor there.  But in this case it seems clear that without the issuance of this supposedly “interpretive” rule, the MSHA lacks the standard to make any determination in this area.  The point here is that if this rule passes muster as interpretative, any agency has virtually plenary power to opt in or opt out of a notice and comment proceeding.  At this point, the system blows either hot or cold with the publication strategies of the agency.  The need for notice and comment cannot depend on these transient considerations.
The potential expansion of interpretative rules was stemmed by the subsequent decision of the D.C. Circuit in Syncor International Corporation v. Shalala,[footnoteRef:73] where the FDA sought to extend its regulatory authority to a complex process known as “Positron emission tomography (PET) radiopharmaceuticals.” There question before the Court was whether these downstream fabrication facilities created drugs that were subject to FDA oversight, chiefly with respect to the FDA’s best manufacturing practices.  The question of oversight with these technologies does not raise any constitutional issues, given the obvious connection to health and safety.  But there is the question of how the FDA should be construed.  On this issue, the FDA had revoked its earlier 1984 rule, which unequivocally had held that these products and/or processes were outside the scope of the Act. [footnoteRef:74] [73: 	127 F.3d 90 (D.C. Cir. 1997).
]  [74:  	Id.
] 

It should be apparent that these gatekeeper cases are immensely important because, unlike individual decisions on the merits, they impact every single case within some broad class, which is a huge expansion in FDA power given the large number of decentralized processors who meet this description.  The FDA sought to shoehorn its new directive into a cross between an interpretative rule and a policy statement, but that approach was rightly rejected in favor of a strict requirement of a notice and comment proceeding.  But, ironically, it is an open question whether the D.C. Circuit reached the right result.  Initially, it is surely clear that this is not a policy statement, which is generally directed toward general announcements of the factors that go into making rules that will govern cases.  So the FDA can announce by policy statements, for example, that in deciding whether to subject PET radiopharmaceuticals to the Act it considers the benefits and burdens of this decision, which could then be broken down into a discussion of the costs of compliance relative to the added safety benefits, which quickly looks like an invitation for rulemaking, at least under the 1947 interpretation of the APA.  
Yet at the same time, this FDA determination is surely not an effort to give out precise tests for black lung disease conditions, which cannot be inferred from any close textual reading of the statute.  Indeed, as best I can tell, the entire project on the coverage of downstream fabricators shows a profound, well-nigh complete overlap between the so-called interpretative rule and any ordinary question of statutory construction—normally a question of law that should be decided de novo by any court.  This interpretive issue is not unlike the question of whether tobacco should be considered a drug under the Pure Food and Drug Act—a claim that the Supreme Court rejected in FDA v. Brown & Williamson Tobacco.[footnoteRef:75]  At this point, the dangers of the Chevron doctrine becomes clear, for if this coverage question is treated as one of law, it is easy for any court to conclude that the disputed issue is ambiguous enough to warrant an agency getting its way, without going through any notice and comment procedures at all.  It is as if, in the end, this pure question of law is treated like the interpretive rule and policy judgment that the D.C. Circuit in Syncor sought to avoid. [75:  	529 U.S. 120 (2000). For a parallel issue, see Regenerative Sciences, LLC v. United States, 878 F. Supp. 2d 248 (D.C. 2013), aff’d United States v. Regenerative Sciences, 741 F.3d 1314 (D.C. Cir. 2014).  At issue in this case was whether certain preparations of stem cells that were removed from the body, cleansed and reinjected for joint treatment counted as a drug that was covered by the FDA statutory procedures. The District Court gave “substantial deference” to the FDA on the ground that the FDA has the greatest expertise in the construction of its own regulations.  See Thomas Jefferson University v. Shalala, 512, U.S. 504, 512 (1994), which is yet another variation on the original forms of Chevron deference.  I have attacked this whole line of reasoning, to no avail in Richard A. Epstein, The FDA’s Misguided Regulation of Stem-Cell Procedures: How Administrative Overreach Blocks Medical Innovation (Manhattan Institute, September 2013), available at http://www.manhattan-institute.org/html/lpr_17.htm#notes.
] 

Indeed, problems associated with policy statements are parallel to those with interpretive rules.  In these cases we are not, however, concerned with the explication of difficult terms, but with the different issue of how a particular agency gives indications as to the processes and objectives that will guide its deliberation.  Stated in this particular fashion, the statements impose no legal obligation, and equally important they do not contain any veiled threat of administrative action because they propose no action at all.  Their sole function is to let individuals know how the agency will approach its problems, so that they can better organize their own behaviors, and their own participation in the legislative process.  These statements are information provided with no strings attached.
The standard way in which the distinction is put in the cases, however, tends to expand the scope of these policy statements beyond its proper domain.  Thus it is often said: “A general statement of policy, [in contrast with a rule], does not establish a ‘binding norm.’ It is not finally determinative of the issues or rights to which it is addressed.“[footnoteRef:76]  But that is the wrong way to look at the question.  It shifts the focus from what it is that the agency would like to learn to the question of what position the agency will assert in future disputes.  To be sure, the norm may not be “binding,” but it is a mistake to overlook the systematic risks that are associated with “nonbinding norms,” which immediately force the regulated parties to guess whether and, if so, when the “non” will drop out of the picture, perhaps in the course of some enforcement action.  It is one thing for the government to warn you of risks of third party behavior, which contain no threat component.  It is quite another to warn you of its future intentions, in which a threat is often, but not always, implicit. [76:  	See, e.g., Pacific Gas & Electric Co. v. Federal Power Com'n, 506 F.2d 33, 39 (D.C. Cir. 1974).
] 

It is perhaps for these reasons that some judicial resistance has developed to the aggressive use of policy statements.  Thus in United States Telephone Association v. FCC,[footnoteRef:77] the D.C. Circuit held that any schedule of penalties and fines for statutory violations was not a policy statement, but rather a rule that required notice and comment,  This conclusion seems so obvious that it is hard to see how the FCC had the temerity to argue the opposite position.  But the result came out the wrong way in yet another case involving the downstream preparation of drugs.  Thus in Professionals and Patients for Customized Care v. Shalala,[footnoteRef:78] the FDA issued extensive instructions on the important question of when local pharmacies could compound drugs for general resale.  Downstream fabrication is necessary for those compounds that have a short and useful shelf life.  The typical pharmacy fabricates under prescription, so it is a fair question whether a pharmacy should be allowed to open up a more general business without meeting other FDA requirements.  On that issue, the FDA wrote: “If a pharmacy compounds finished drugs from bulk active ingredient materials considered to be unapproved new drug substances, as defined in 21 CFR 310.3(g), such activity must be covered by an FDA-sanctioned investigational new drug application (IND) that is in effect in accordance with 21 U.S.C. Section 355(i) and 21 CFR 312.”[footnoteRef:79]  After which comes the now explicit effect: “Pharmacies may not, without losing their status as retail entities, compound, provide, and dispense drugs to third parties for resale to individual patients.”  This last “nonbinding” sentence is nothing short of an open threat to prosecute, which thus creates exactly the in terrorem effect that should not be allowed in administrative law.  Who is in a position to say no to a requirement of this sort if the guidance is sustained, which is likely given the standard deference to administrative agencies?  And worse, note that a high level of compliance with a contested rule is achieved even if some hardy party decides to challenge the guidance and wins.  There is no reason to allow this clever indirect effort to expand jurisdiction.  If this statement is a conclusion of law, it should be subject promptly to de novo challenge in court before people get enmeshed in potential enforcement actions.  If it is a mixed statement of law and fact, then it should be subject to notice and comment proceedings.   [77:  	28 F.3d 1232 (D.C. Cir. 1994).
]  [78:  	56 F.3d 592 (D.C. Cir. 1995).
]  [79:  	Id at 593a-594.
] 

Nor is it possible to duck this choice by listing nine relevant factors that the FDA “will consider” in making its determination of whether to pursue any individual party.  Those are exactly the same kinds of factors that are contained in all sorts of rules—think again of the definition of a “product defect”—that rely on any form of cost/benefit analysis.  It is a classic instance of how agencies try to play the game both ways.  Only after a transitional period in the 1990s do agencies no longer rely on various techniques for pigeon-holing their various pronouncements.  Instead all of them are wrapped into the general class of guidance so that they in effect fly under the judicial radar on all questions of fact and law.  It is to that modern synthesis that I now turn.

II. MODERN GUIDANCES: A REDUNDANT 
BUT NECESSARY CATEGORY

This extensive background has set the stage for the modern guidance, which is an amalgam of all the various forms that are commonly used under modern administrative procedure law.  In analyzing their validity under the APA, it is important not to be seduced by labels.  It is perfectly proper for an administrative agency to issue a guidance that complies with all of the elements of a notice and comment proceeding, without calling it such.  The substance governs, so long as the applicable process elements are there.  It is also equally clear that large numbers of guidances do have the desirable effect of clarifying the current state of the law, at which point they will be welcomed by the parties who receive them, and are not likely to be subject to any resistance through litigation or otherwise.  In addition, no agency has any incentive to use the term “guidance” whenever it plans to engage in a notice and comment proceeding. 
It follows therefore that the guidance cases that raise the greatest anxiety are those where agencies strategically issue guidances when they want to short-circuit the formal processes in order to gain some tactical advantage in implementing some policy scheme.  In some cases agencies may use the guidance to impose new requirements in the course of restating old ones.  It is all too easy for an agency to play it both ways.  First, it insists that its position has no binding effect, but only supplies useful information to private parties.  Next, it muddies the waters by suggesting that additional requirements might be required, which can have a profound, practical effect on how regulated parties, both private and public, operate.  This Part addresses possible permutations on how this can proceed.

A. Examples of Guidances in Use

1. Drug regulation.

The FDA has published its guidance statement about its use of the guidance:
(d) Are you or FDA required to follow a guidance document?
(1) No.  Guidance documents do not establish legally enforceable rights or responsibilities.  They do not legally bind the public or FDA.
(2) You may choose to use an approach other than the one set forth in a guidance document.  However, your alternative approach must comply with the relevant statutes and regulations.  FDA is willing to discuss an alternative approach with you to ensure that it complies with the relevant statutes and regulations.
(3) Although guidance documents do not legally bind FDA, they represent the agency's current thinking.  Therefore, FDA employees may depart from guidance documents only with appropriate justification and supervisory concurrence.
 (4) You can, at any time, suggest that FDA revise or withdraw an already existing guidance document.  Your suggestion should address why the guidance document should be revised or withdrawn and, if applicable, how it should be revised.
(5) Once a year, FDA will publish, both in the Federal Register and on the Internet, a list of possible topics for future guidance document development or revision during the next year.  You can comment on this list (e.g., by suggesting alternatives or making recommendations on the topics that FDA is considering).
The most obvious point about this meta-guidance, like the substantive guidances issued under it, is that it is hard to know whether it is best viewed as the useful provision of information to outsiders or an implicit threat to them.  The statement in question contains elements of both.  On the one hand, it is a positive assistance to individuals who are to go before the FDA to understand its requirements.  That information allows them to organize their behavior in ways that reduce potential conflicts, which in turn saves resources both for the applicant and the FDA.  Knowing where someone stands is, as a first approximation, a good thing, and there is no question that ordinary private firms in competitive markets provide similar services.
The situation with any government agency, including the FDA, is much more difficult to evaluate because of its monopoly position over the goods and services that it regulates.  In this situation, the FDA faces relatively few constraints if its guidances push the legal envelop in some direction it desires.  Unlike competitive markets, however, the potential seller of a drug or a medical device cannot go elsewhere if it dislikes the proposed regulation.  It has to play by FDA rules or go home.  Going home may minimize the private costs to the potential applicant, but at the same time, the FDA’s unilateral action could easily have high social costs if its guidance deters desirable new drugs or other applications.  If the FDA has overreached, the companies that elect to run the gauntlet will face higher costs with lower rates of return, which again counts as a social loss.  The hard inquiry therefore is whether the threat element dominates the informational element, and on that score much depends on how the information is presented.
In this regard, at the opening bell, the guidance announces that neither the FDA nor the applicant is bound to follow it, so that both sides are free to move as they will.  But following that general reassurance is the veiled threat that any applicant who does not follow the guidance may fall out of compliance with the applicable statute.  Remember that the FDA is not warning about the wrongdoings of a third party, but is rather only telegraphing, as it were, its own punches.  At the very least, the government insists that by offering one safe harbor it is all right to impose arduous demands on various private parties who take some alternative route.  The FDA’s willingness to discuss matters with private parties carries the clear negative implication that any party that does not talk to the FDA will face an uphill battle in any subsequent enforcement action.  The guidance contains a veiled threat absent from simple silence, which is one reason why it is issued.
Point (3) of the guidance drives home this point by making it clear that the guidance binds inferior personnel inside the FDA, even if it does not bind the FDA itself.  Any effort to get around the Guidance will require at a minimum some internal appeal to higher officials within the FDA.  In principle this notice could be perfectly innocuous, but in practice, the requirement offers a clear signal that it will prove costly and time-consuming to fight any substantive battle within the agency.  Indeed, the right to urge the FDA to switch its position puts the shoe on the wrong foot.  The burden of proof facing the supplicant is surely higher in a world in which it is trying to get the FDA to back down from a public position than it is in asking the FDA to switch before it makes any public announcement.  
This line-up of incentives is likely to have some serious implications for behavior.  Any firm that is inclined to follow its own interpretation of a statute is likely to think twice before doing so.  At this point, the following scenario is all too likely to occur.  A given firm decides to follow the FDA’s position, only to discover down the road that the FDA has been rebuffed in court.  At this point, its prior expenditures are largely wasted, but the chances of any financial recoupment are virtually nil.  An aggressive guidance can tip the balance in the FDA’s favor.  The need for an immediate facial challenge should be clear, but as will become evident, it is exceedingly difficult to maintain today given the judicial insistence that no party has standing to challenge a guidance until it has been subject to some enforcement action.

2. Discrimination and civil rights.

The same basic approach is found in other areas as well.  For example, the Office of Civil Rights (OCR) issues extensive guidance documents that bear only the most remote connection to the statutory text, which states simply enough: 
(a) Prohibition against discrimination; exceptions
No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance, except[footnoteRef:80] [80:  20 U.S.C. § 1681.
] 

	The initial text uses the phrase “subjected to discrimination,” which is best read to deal with conscious decisions to exclude from programs on grounds of sex.  It does not have any clear pedigree to carry over to cases in which neutral rules are thought to be suspect because of their disparate impact.  To my knowledge no one has ever claimed that a college engages in discrimination in its admissions process because a larger fraction of male students enroll in math courses than in English courses, or that the reverse is true for classes in English or the liberal arts.  The disparate impact standard on matters of course selection could expose a college or university to serious liabilities based on the voluntary course selection of its own students.  So in dealing with the core mission, it is hard to see how the broader interpretation of disparate is sustainable without subjecting every academic program to administrative oversight.  
	Indeed, the next section of Title IX guards against just that possibility:
(b) Preferential or disparate treatment because of imbalance in participation or receipt of Federal benefits; statistical evidence of imbalance
Nothing contained in subsection (a) of this section shall be interpreted to require any educational institution to grant preferential or disparate treatment to the members of one sex on account of an imbalance which may exist with respect to the total number or percentage of persons of that sex participating in or receiving the benefits of any federally supported program or activity, in comparison with the total number or percentage of persons of that sex in any community, State, section, or other area: Provided, That this subsection shall not be construed to prevent the consideration in any hearing or proceeding under this chapter of statistical evidence tending to show that such an imbalance exists with respect to the participation in, or receipt of the benefits of, any such program or activity by the members of one sex.[footnoteRef:81] [81:  	Id.
] 

	The clear sense of these two provisions is that some form of disparate treatment has to be shown in all cases of simple statistical imbalance.  The offset for that basic norm is the ability to admit statistical evidence of an imbalance as an aid to proving discrimination.  Nonetheless, it is quite clear that the current regulations under Title IX that govern participation by sex in intercollegiate athletics has flipped the statute over to impose far more stringent commands on both public and private colleges.  The initial stage takes place through regulations that seek to apply the basic system to competitive sports where sex differences have long been engrained.  There is nothing in the statute that remotely suggests that contact sports can remain separate but others cannot, but the regulations impose detailed rules on how these differences are to be managed, dealing with every aspect of internal administration of athletic programs—equipment, supplies, scheduling, travel allowances and the like.[footnoteRef:82]  The final stage of the process of statutory expansion is a Policy Interpretation that flies in the face of the basic statute, by imposing these three requirements:[footnoteRef:83] have roughly proportionate numbers of male and female students relative to their respective enrollments, show a program of continuing expansion for the “underrepresented” sex (e.g., always women) that is “demonstrably responsive to developing interests and abilities of the members of that sex, or that , third, “the interests and abilities of members of the [underrepresented sex} have been fully and effectively accommodated by the present program.” No longer is evidence of statistical imbalance allowed as evidence in individual cases.  Rather a per se quota-like rule has taken its place, with no effort to explain how the initial statute justifies that result.   [82:  	34 C.F.R. § 106.41 (1995).  For the endorsement of these regulations, see Cohen v. Brown University, 101 F.3d 155 (1st Cir. 1996), cert. denied 520 U.S. 1176 (1997). The denial of certiorari effectively ended all legal challenges to these regulations.
]  [83:  	See 44 Fed. Reg. 71,413, 71,418 (Dec. 11, 1979).
(1) Whether intercollegiate level participation opportunities for male and female students are provided in numbers substantially proportionate to their respective enrollments; or
(2) Where the members of one sex have been and are underrepresented among intercollegiate athletes, whether the institution can show a history and continuing practice of program expansion which is demonstrably responsive to the developing interest and abilities of the members of that sex; or
(3) Where the members of one sex are underrepresented among intercollegiate athletes, and the institution cannot show a continuing practice of program expansion such as that cited above, whether it can be demonstrated that the interests and abilities of the members of that sex have been fully and effectively accommodated by the present program.
] 

The bottom line is that the new rules require massive cross subsidies of women in college sports that are too costly to achieve if men’s teams are kept at their current size and number.  To be sure, there is no explicit mandate that men’s teams be cut.  It is in principle always possible to increase the size of women’s teams.  But the cost here is prohibitive because to start women’s teams in minor sports always requires substantial scholarships.  In the end it is cheaper by far to shut down an inexpensive male program rather than to start up, say, a women’s hockey team that is expensive to fund.  Football, of course, has to be put to one side, since it generates the revenues that fund other programs.  But apart from the tacit acknowledgement that keeps football outside the rules, the revenues derived from different sports are not allowed to influence in any way, shape or form the way in which the money in question should be spent.  Title IX, which was supposed to end discrimination, has become the chief tool for its perpetuation.  Thus 35 years later, this program has resulted in the massive contraction of, for example, men’s wrestling teams, because of the unmovable need to meet the required quotas.[footnoteRef:84]  And there are all sorts of Division I colleges that don’t have swimming programs for the men who have no interest or ability in football, even though these programs are financially self-sustaining.  Again, as a matter of statutory construction, it impossible to think that the Congress of 1972 passed legislation under which every athletic program in the United States was in abject noncompliance, but the use of an interpretive rule was the last step in achieving that result. [84:  	See, for the numbers, Karen Owoc, Title IX and Its Effect on Men’s Collegiate Athletics, http://usa-sports.org/TitleIX.pdf: “212 men’s gymnastics teams have been dropped since 1969 (2,544 roster positions lost); only 18 NCAA programs remain (216 roster positions). 355 men’s college wrestling teams (22,000 roster positions) have been eliminated over the past decade.”  In some instances men’s teams are cut to avoid future conflicts. See, e.g., Katie Thomas, Colleges Cut Men’s Programs to Satisfy Title IX, N.Y. Times May 1, 2011, available at http://www.nytimes.com/2011/05/02/sports/02gender.html?_r=0.
] 

A similar expansion has taken place with respect to sexual harassment.  Returning to the original text of Title IX, it is not credible to think that the institution should be responsible for actions of harassment carried out by individual students, or that Title IX in and of itself allows the Department for Civil Rights in the Department of Education to impose responsibilities for that action.  Here, the initial question of statutory interpretation is whether sexual harassment of one student by another, and the institutional response thereto, falls within the basic statutory prohibition.  There is nothing in the text of the statute or its legislative history that indicates that it is.  But the issue is forced to the front with broad social claims, hard to believe, that up to 20 percent of women on campus have been subject to sexual assaults or serious threats thereof.[footnoteRef:85]  In large measure, this startling statistic is a function of definitions, because Womenshealth.gov places together wildly different behaviors under the same umbrella when it writes that "sexual assault can be verbal, visual, or anything that forces a person to join in unwanted sexual contact or attention."  In plain English, a nasty stare and a forcible rape fall into the same statistical category.[footnoteRef:86]  From that highly contested initial baseline, the OCR has issued some detailed guidances[footnoteRef:87] and has answered some Frequently Asked Questions,[footnoteRef:88] all of which push the envelope. [85:  	For the claim, see National Sexual Violence Resource Center, Statistics About Sexual Violence, available at http://nsvrc.org/sites/default/files/publications_nsvrc_factsheet_media-packet_statistics-about-sexual-violence_0.pdf (“One in 5 women and one in 16 men are sexually assaulted while in college.”).
]  [86:  	Womenhealth.gov, Sexual Assault Fact Sheet, available at http://www.womenshealth.gov/publications/our-publications/fact-sheet/sexual-assault.html#a.  The survey data on which this conclusion rests is criticized in Steve Contorno, Are 20 Percent of Women Sexually Assaulted Before They Graduate College?, available at http://www.politifact.com/truth-o-meter/article/2014/may/02/are-20-percent-women-sexually-assaulted-they-gradu/.]  [87:  	See, e.g., United States Department of Education, Office for Civil Rights, Dear Colleague Letter of April 4, 2011, available at http://www.whitehouse.gov/sites/default/files/dear_colleague_sexual_violence.pdf. 
]  [88:  	United States Department of Education, Office for Civil Rights, Questions and Answers on Title IX and Sexual Violence, available at http://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.
 ] 

F-6.  May every witness at the hearing, including the parties, be cross-examined? 
Answer: OCR does not require that a school allow cross-examination of witnesses, including the parties, if they testify at the hearing.  But if the school allows one party to cross-examine witnesses, it must do so equally for both parties. 
OCR strongly discourages a school from allowing the parties to personally question or cross-examine each other during a hearing on alleged sexual violence.  Allowing an alleged perpetrator to question a complainant directly may be traumatic or intimidating, and may perpetuate a hostile environment.  A school may choose, instead, to allow the parties to submit questions to a trained third party (e.g., the hearing panel) to ask the questions on their behalf.  OCR recommends that the third party screen the questions submitted by the parties and only ask those it deems appropriate and relevant to the case.
It is useful to play out how this section runs.  The initial point about the need for parity in cross-examination seems innocuous enough.  But the remaining additions are dramatic alterations of the law.  These proceedings, which are conducted under federal command, could never be accepted in any judicial proceeding that imposed either civil or criminal sanctions.  The right of cross-examination is clearly an important engine of truth, especially when it comes to credibility disputes in a highly charged atmosphere.  It may well be that direct cross-examination by the alleged perpetrator is not the proper way to proceed, but to say that it could constitute a potential violation of Title IX presents the exact kind of implicit threat that no government organization should be allowed to make against standard forms of adjudication.  Worse still, the alternative that is given is wholly inadequate, for the “recommended” proposal that the questions be first filtered and then asked by some neutral panel is a complete repudiation of the adversary system, especially since any institution fearful of wrath from the OCR can stack the panel with members who share the OCR’s goals.  What is missing is any reference to the obvious solution, which allows the lawyer for the “alleged perpetrator” to conduct cross-examination under the standard rules that allow the trier of fact to control for abuse.  Instead, the entire tenor of the rules is intended to slant the outcome in favor of the accuser and against the accused.  These rules have concrete consequences.  Hans Bader of the Competitive Enterprise Institute has compiled strong evidence that colleges, acting under pressure from the Education Department's Office for Civil Rights, now expel students accused of sexual harassment or assault who are very likely innocent.[footnoteRef:89]  [89:  	See Hans Bader, Troubling provision in Campus Accountability and Safety Act, http://libertyunyielding.com/2014/08/06/troubling-provision-campus-safety-accountability-act/.
] 

Other rules have the same dangerous effect.  Thus the FAQs note: “Any school-imposed restrictions on the ability of lawyers or other advisors to speak or otherwise participate in the proceedings must also apply equally.”[footnoteRef:90]  This statement carries with it the implication that it is indeed possible to keep individuals charged even from speaking with lawyers, at the time when the accuser may well be receiving advice from the campus officials who conducted, and perhaps instigated, the charges, even months after the events had happened.  Yet lost in this shuffle is that the stakes are not symmetrical for the two parties.  The innocent accuser who loses goes home.  The innocent accused who is convicted faces expulsion, a raft of lesser sanctions, and a blemish on his transcript that can stay with him for the rest of his personal and professional life.  In cases of this sort, the appropriate benchmark is the procedural protections of a criminal trial, not those threadbare procedures recommended by the OCR.  [90:  	Id. FAQ at 26. 
] 

Nonetheless, the OCR continues to push hard on this point by applying its basic guidance norms to dictate the terms of settlement in individual cases.  The most recent illustration of its aggressive stance is its interaction with Harvard Law School, no bastion of conservative legal thought.  In its own position, the OCR urged the University to adopt procedures that sharply restricted the rights of persons brought before the university.  The imposition of these procedures brought forth a strongly worded protest by 28 members of the Harvard Law School Faculty, liberals and conservatives alike, against the ways in which the OCR had extended the scope of Title IX beyond its statutory limits, raising in the process serious constitutional problems.[footnoteRef:91]  The protest in turn led to some extensive negotiations between the Law School and the OCR, which altered the outcome but which still resulted in outcomes that are wholly without statutory support and subject to serious constitutional challenge.[footnoteRef:92]  Chief among these are the OCR’s insistence that all these cases be decided on a preponderance of evidence standard, even though the sanctions imposed could involve expulsion from the University.[footnoteRef:93]  The OCR also takes a very expansive view of what counts as a hostile environment, which includes claims that Harvard Law School is required to take into account off-campus behaviors in organizing its sexual-harassment policy.[footnoteRef:94]  In addition, it takes the position that “a single instance of rape is sufficiently severe to create a hostile environment.”[footnoteRef:95]  That assertion is inconsistent with the well-established principle in Meritor Savings Bank v. Vinson, which provides, in connection with employees that “[f]or sexual harassment to be actionable, it must be sufficiently severe or pervasive ‘to alter the conditions of [the victim's] employment and create an abusive working environment.’ Respondent's allegations in this case—which include not only pervasive harassment but also criminal conduct of the most serious nature—are plainly sufficient to state a claim for ‘hostile environment’ sexual harassment. [footnoteRef:96]  Recall that the issue in these cases is the question of workplace sexual harassment.  Presumably the same standard of pervasive behaviors should presumptively carry over from Title VII employment discrimination cases to cases of sexual harassment cases by students.  Indeed, if anything, it should be more difficult to make out a case of law school harassment with respect to students over whom a Law School has far less control.  The overreaching in the OCR’s position is evident, but Harvard chose not to go to the mat on this matter, precisely because the rest of the University could not survive the loss of federal funds for its massive research programs.  It is clear that the guidance process is used effectively to leverage settlements in individual cases that go far beyond what existing law under Title IX requires, without ever addressing the serious constitutional challenges like those raised in the letter of the 28 Harvard Law School professors.  Once again the obvious need in cases of this sort is to find some way to challenge the exercise of regulatory authority, without depriving private actors of information that enables them to carry out their business in rational and consistent fashion. [91:  	The full text of the letter is available, “Rethink Harvard’s sexual harassment policy” Boston Globe, October 15, 2014, available at http://www.bostonglobe.com/opinion/2014/10/14/rethink-harvard-sexual-harassment-policy/HFDDiZN7nU2UwuUuWMnqbM/story.html:
Among our many concerns are the following:
Harvard has adopted procedures for deciding cases of alleged sexual misconduct which lack the most basic elements of fairness and due process, are overwhelmingly stacked against the accused, and are in no way required by Title IX law or regulation. Here our concerns include but are not limited to the following:
■ The absence of any adequate opportunity to discover the facts charged and to confront witnesses and present a defense at an adversary hearing.
■ The lodging of the functions of investigation, prosecution, fact-finding, and appellate review in one office, and the fact that that office is itself a Title IX compliance office rather than an entity that could be considered structurally impartial.
■ The failure to ensure adequate representation for the accused, particularly for students unable to afford representation.
Harvard has inappropriately expanded the scope of forbidden conduct, including by:
■ Adopting a definition of sexual harassment that goes significantly beyond Title IX and Title VII law.
■ Adopting rules governing sexual conduct between students both of whom are impaired or incapacitated, rules which are starkly one-sided as between complainants and respondents, and entirely inadequate to address the complex issues in these unfortunate situations involving extreme use and abuse of alcohol and drugs by our students.
]  [92:  	For a summary of the agreement, see U.S. Dep’t of Education, Harvard Law School Found in Violation of Title IX, Agrees to Remedy Sexual Harassment, including Sexual Assault of Students, December, 30, 2014, available at http://www.ed.gov/news/press-releases/harvard-law-school-found-violation-title-ix-agrees-remedy-sexual-harassment-incl. The OCR letter of December 30, 2014 to Dean Martha Minow, stating the OCR’s view, is available at http://www2.ed.gov/documents/press-releases/harvard-law-letter.pdf.  The terms of the “Resolution Agreement” are available at http://www2.ed.gov/documents/press-releases/harvard-law-agreement.pdf.  For criticism of the OCR in these negotiations, see Harvard Law Pushes Back, January 30, 2015, http://www.wsj.com/articles/harvard-law-pushes-back-1422663102. 
]  [93:  	The Resolution Agreement states: that Harvard must supply “An explicit statement that the preponderance of the evidence standard will be used for investigating allegations of sexual harassment or violence;” Agreement page 3, j (i). The accompanying letter makes no effort to justify this or any other standard. ]  [94:  	“The Dispute Resolution Agreement requires that Harvard prepare ’Language clarifying that the University has an obligation to consider the effects of off-campus conduct when evaluating whether there is a hostile environment in a University program or activity.’” Page 3, Point 2.
]  [95:  	OCR letter to Dean Martha Minow, at 3.
]  [96:  	Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986).
] 

 There is a similar pattern of abusive guidance behavior in the OCR’s effort to reshape the rules applicable in K-12 education with respect to disciplinary procedures.[footnoteRef:97]  In this instance, it came in the form of a Dear Colleague letter of January 8, 2014 issued by the Civil Rights Division of the Department of Justice (DOJ) and the Office for Civil Rights in the Department of Education (OCR) that addresses the alleged disparate impact in disciplinary school children.  The claim is that a disparate impact claim is established because of the higher incidence of discipline of minority students relative to the white student baseline.  As is typical in these situations, cases of overt, i.e. disparate treatment, are not the source of controversy.  Instead the key issue arises “if a policy is neutral on its face—meaning that the policy itself does not mention race—and is administered in an evenhanded manner but has a disparate impact, i.e., a disproportionate and unjustified effect on students of a particular race.”  Once the operative statutory language under Title IV and Title VI of the Civil Rights Act.  Title IV, which is largely concerned with process of desegregation by dealing with personnel advice and specialist hiring, and thus seems to have no relevance at all.  Title VI is couched in the same general language used in Title IX when it states: “No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.”   [97:  	For my more detailed account, see Richard A. Epstein, Civil Rights Enforcement Gone Haywire, 14 (4) Educationnext 29 (Fall 2014).
] 

It is, of course, something of a stretch to say that this position ushers in disparate impact analysis, given that these differences by race that are common everywhere.  Do grade differentials by race set out a prima facie case of discrimination? In response to matters like this the Supreme Court has hinted that disparate impact analysis is inappropriate here,[footnoteRef:98] but it has not so ruled.  The disparate impact regime as applied to employment imposes heavy costs by ruling out tests that have a high, but far from perfect predictive value.  The requirements of business necessity, associated with employment testing in Griggs v. Duke Power,[footnoteRef:99] sets up too high a bar in the face of these pervasive differences, for it could mean, for example, the elimination of all PSATs and SATs.   [98:  	See, e.g. Guardians Assn. v. Civil Serv. Comm'n of New York City, 463 US 582, 613 (1983) ("If, as five Members of the Court concluded in Bakke, the purpose of Title VI is to proscribe only purposeful discrimination . . . , regulations that would proscribe conduct by the recipient having only a discriminatory effect . . . do not simply `further' the purpose of Title VI; they go well beyond that purpose") (O’Connor, concurring).
]  [99:  	401 U.S. 424 (1971).
] 

Yet even if those costs are worth bearing, the disparate impact test has no relevance here, given that the OCR offers no evidence of any sort that the individual disciplinary determinations made in any school district are themselves the product of some form of discrimination.  At this point, the disciplinary rules have no disparate impact whatsoever if they impose uniform sanctions for the same types of behavior for all parties regardless of race.  But otherwise, there is no reason why the higher incidence of punishment should be regarded as “unjustified” when it responds to a higher frequency of improper behavior.  The alternatives are surely worse, if it means that minority students should go unpunished for admitted violations, or if white students should be punished for offenses that they did not commit.  Clearly there is a form of massive overreach, but it is a brave school district that will not put in place the various procedural devices that the OCR and DOJ, notwithstanding the heavy costs of implementation.
A similar imposition of disparate impact rules through administrative guidance is found in the Equal Employment Opportunity Commission’s (EEOC’s) “Enforcement Guidance Consideration of Arrest and Conviction Records in Employment Decisions under Title VII.[footnoteRef:100]  The rule in question starts from the familiar assumption that there is a disparate impact using arrest or conviction information, which is not justified by any form of business necessity.  From that premise, the EEOC concluded that the categorical exclusion of convicted felons from employment could give rise to a disparate impact claim, even though all felons are treated the same, regardless of race.  It also thought that it was necessary to conduct a case-by-case, individualized assessment of the criminal record of each potential applicant, even though it is quite likely that EEOC’s recommendation could increase hiring costs, while compromising health and safety of the clients, often themselves in a vulnerable position, who come into contact with these employees.  Needless to say, the EEOC was not prepared to reimburse any employers who were found vicariously liable for any harms to innocent third parties caused by these protected workers. [100:  	EEOC, Consideration of Arrest and Conviction Records in Employment Decisions Under Title VII of the Civil Rights Act of 1964, available at
http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm.
 ] 


B. Rules Governing Guidances: Standing and Ripeness

In one sense the most important feature of the EEOC’s Texas litigation is the cramped view that the Court took when Texas sued to block enforcement of the guidance.[footnoteRef:101]  The challenge was rebuffed on procedural grounds.  The guidance was not a final agency action reviewable by a court under the APA.[footnoteRef:102]  The usual set of procedural obstacles was placed in the path of this claim.  There was therefore no standing to challenge the particular order.  Nor was the matter sufficiently ripe in any individual case to permit declaratory relief, even though this issue is likely to occur numerous times, given the pervasive nature of the problem.  The rules in question of course apply to Texas as a state, many of whose agencies have long had such bans on hiring workers with criminal records, but it is not able to get this issue resolved in advance of any particular dispute in which serious sanctions could be imposed.  There is good reason to wait with respect to adjudication if the additional facts could help clarify the respective rights.  But in this instance, there is little information that can be gained by waiting because the question of whether the per se prohibition falls under Title VII is one that could be settled without knowledge of how the case-by-case rule plays out in particular cases.  Indeed, the case has an added measure of complexity because the EEOC has explicit statutory authorization to issue only procedural regulations, not substantive ones,[footnoteRef:103] so that it is an open question whether the EEOC should be able to issue guidances on matters on which it is barred from issuing substantive regulations.  In the end, therefore, the guidance tool allows for aggressive stances to pay off even if they have never been authorized by Congress, approved by the courts or made subject to a notice and comment hearing.   [101:  	Texas v. EEOC, Civil Action No. 5:13-CV-255-C.
]  [102:  	APA § 702.
]  [103:  	42 U.S.C. 2000e- 12(a) The Commission shall have authority from time to time to issue, amend, or rescind suitable procedural regulations to carry out the provisions of this subchapter.”  The subchapter in question is Subchapter VI, dealing with equal employment opportunities.
] 

In these cases, the modern interpretation of the standing requirement that dates back to the companion 1923 decisions in Frothingham v. Mellon[footnoteRef:104] and Massachusetts v Mellon[footnoteRef:105] blocks the one sensible move in this area: a facial challenge to any regulation that anyone thinks lies outside the competence of a commission.  But these decisions, which require at the least that a plaintiff show some special injury from government action, only illustrate how the pervasive judicial misunderstanding of the standing rules have thwarted the intelligent administration of the law.  I have written at length, albeit it in vain, on this issue elsewhere,[footnoteRef:106] so it is necessary only to sketch the essential points here.  The first of these is that the term “standing” nowhere appears in the Constitution, whose applicable provision says that “The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority.” [footnoteRef:107]  These words are hardly restrictive.  The phrase “all cases” is highly inclusive, and the only thing that it clearly excludes are advisory opinions, which are not at issue when a party seeks to enjoin government action on the grounds that the applicable agency has exceeded its statutory or constitutional authority.  The words “in equity” are in fact exactly calibrated to cover these cases because it is common to allow derivative actions in equity to limit the unlawful action of private corporations, charitable organizations, municipal governments and states.  These actions impose no excessive burdens on the judicial system because they involve facial challenges that usually can be resolved on the paper record, without having to wade through complex factual issues that have no bearing on the basic legal position.  The great advantage of these actions is that they permits a separate resolution of the question of government authority by a party that does not have to put itself at risk of serious sanctions.  It is quite clear that in most cases guidances will not provoke a strong litigation response, for in most instances they provide assistance.  But in those cases, like the Texas situation, the definitive ruling of the court is necessary to allow people to decide how to organize their behaviors before litigation strikes.  It is highly doubtful that the OCR could have exacted from Harvard Law School the settlement it did, if the OCRs guidance statements could have been challenged by any interested party who believed that the school went beyond its power.  But unless this one fundamental reform is made, the costs of delay will be enormous, even though no agency should be able to bully its way into success (as Texas insisted) by putting the words “nonbinding” in front of every new rule that hangs like a sword of Damocles over the head of the public at large. [104:  	Frothingham v. Mellon & Massachusetts v. Mellon, 262 U.S. 447 (1923) (combined cases).
]  [105:  	Id.
]  [106:  	Richard A. Epstein, The Classical Liberal Constitution: The Uncertain Quest for Limited Government.(2014); Richard A. Epstein, Standing in Law & Equity: A Defense of Citizen and Taxpayer Suits, 6 Green Bag 2d 17 (2002); Standing and Spending—The Role of Legal and Equitable Principles, 4 Chap. L. Rev. 1 (2001).
]  [107:  	U.S. Const. Art. III, §2, cl. 1. 
] 


CONCLUSION

This extensive review shows that modern interpretation of the APA is seriously wanting.  Yet even that point is not the source of the opposition to the regulations and guidances that this essay critiques.  The basic objection here is of the standard rule of law variety.  As I have argued elsewhere, that requirement is ubiquitous throughout all legal systems, without regard to their substantive orientation.[footnoteRef:108]  My objection to modern administrative law is that it gets all the relevant variables upside down.  It allows for administrative agencies to be the final arbiters on questions of law whenever a text is doubtful, including texts that go to their own jurisdiction.  It imposes an unwise “hard look” judicial review on complex factual choices that require the kinds of factual trade-offs that courts find most difficult to make.  It allows for agencies to determine their own jurisdiction, to reverse without explanation their prior decisions, and to expand the scope given to policy judgments and interpretative rules.  This maneuvers all agencies to notice and comment hearings when it is needed, and to circumvent judicial oversight as to the proper meaning of statutes.  Unfortunately, modern administrative agencies have perfected the use of a guidance system that is nowhere mentioned in the APA, and they all too often use it as a device to announce onerous legal regimes that have a huge coercive effect on public and private institutions that have no effective way to challenge these ordinances, given the tough rules on standing and ripeness, unless they are willing to throw themselves within the path of a government juggernaut.  [108:  	See, Richard A. Epstein, Design for Liberty: Private Property, Public Administration, and the Rule of Law (2011), building on Lon Fuller, The Morality of Law (1966).
] 

There are, to be sure, some instances where a government will back off from an aggressive interpretation of the law when it is consistent with sound judicial administration.  But the overall cycle is far more likely to go in the opposite direction.  A modest statute is given an aggressive interpretation by regulations, even with notice and comment hearings (which are no substitute for a coherent vision of a statute).  That broad reading is then expanded by informal interpretations, which are followed by an aggressive level of ground level application.  It is absolutely critical to separate out objections to statutes that are based on matters of first principle from those that are based upon the grotesque misinterpretation of statutory materials.  If the objections that I have raised to various statutory schemes in this article, guidances included, are said to be manifestations of some supposed version of libertarian administrative law, then that view of the world should be embraced by everyone who believes that the rule of law applies in all matters of public administration.
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