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I. What is an Affirmative Defense

[bookmark: 3030-]According to Black’s Law Dictionary Free Ed. 2d, an affirmative defense is a “new matter which, assuming the complaint to be true, constitutes a defense to it.”  Arizona law expresses a parallel definition for those affirmative defenses that apply in criminal proceedings.  State v. Simpson, 217 Ariz. 326, 329, 173 P.3d 1027, 1030 (App. 2007)(citing State v. Farley, 199 Ariz. 542, 544, P11, 19 P.3d 1258, 1260 (App. 2001) (“an affirmative defense is not an element of an offense but ‘is a matter of avoidance of culpability even if the State proves the offense beyond a reasonable doubt.’”)); See also State v Bayardi, 230 Ariz. 195, 281 P.3d 1063 (App. 2012)(“An affirmative defense is ‘a defense that is offered and that attempts to excuse the criminal actions of the accused.’”)

Thus, in its most simplistic form, the affirmative defense in a civil action is any matter the law recognizes as excusing liability even where the prerequisite elements of a civil claim can be or are established against the person asserting the defense.  

[bookmark: 4932-]Imagine as just one example a claim of breach of contract for the sale of contraband the plaintiff had stolen from a third party.  Though the plaintiff can show the defendant willingly agreed to purchase the contraband under a written contract, that the contraband would have been valuable consideration to the defendant, and that the defendant eventually refused to perform as promised, that breach of contract would be excused by the illegality defense through which the courts refuse to enforce a contract whose purpose is to violate the law.   See, e.g., Jackson v. Robertson, 90 Ariz. 405, 410-411, 368 P.2d 645, 648 (1962) (citing Northern v. Elledge, 72 Ariz. 166, 171, 232 P.2d 111, 114 (1951)(holding that “a contract founded upon an act  for which a penalty is imposed by statute is void.”)

II. The Difference Between Affirmative Defenses and Counterclaims.

Sometimes it is difficult to assess whether a particular legal principle or rule creates a defense to liability or whether it instead negates a defendant’s liability by establishing counter-liability against the plaintiff.  And sometimes, it may do both.  

The key distinction between an affirmative defense and a counterclaim is that “affirmative defenses are not claims.”  Airfreight Express, Ltd. v. Evergreen Air Ctr., Inc., 215 Ariz. 103, 108-09, 158 P.3d 232, 237-238 (App. 2007).  Moreover, “‘[a] counterclaim is used when seeking affirmative relief, while an . . . affirmative defense seeks to defeat a plaintiff's claim.’” Id. (quoting Norman A. Koglin Assocs. v. Valenz Oro, Inc., 176 Ill. 2d 385, 680 N.E.2d 283, 288, 223 Ill. Dec. 550 (Ill. 1997)).

Sometimes, facts that give rise to an affirmative defense may also give rise to a counterclaim for affirmative relief.  Consider, for example, the response to a claim for breach of contract.  The defendant may be able to excuse his or her breach by establishing anticipatory repudiation (a defense).  The same facts that support a finding of anticipatory repudiation, however, may also support a claim for damages by the defendant for the harms resulting from that repudiation and breach of contract.  It is not uncommon, therefore, for parties to allege both an affirmative defense and a counterclaim arising from the same facts and legal principles.  See, e.g. Aetna Fin.Co. v. Pasquali, 128 Ariz. 471, 626 P.2d 1103 (App. 1981)(alleging violations of Truth-In-Lending Act (Act), 15 U.S.C. § 1601, et seq. as affirmative defense and counterclaim); Sears Roebuck & Co. v. Walker, 127 Ariz. 432, 621 P.2d 938 (App. 1980)(asserting usury defense and counterclaim); Douglas v. Vancouver Plywood Co., 16 Ariz. App. 364, 493 P.2d 531 (App. 1972). 
 
A. Is the Distinction Meaningful?  

Knowing whether a particular theory supports an affirmative defense or a counterclaim may prove very important in some contexts, and may not be as relevant in others.  




1. Rule 8(c), Ariz.R.Civ.P.; Rule 8(c), Fed.R.Civ.P.

Rule 8(c), Ariz.R.Civ.P. provides:  “When a party has mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court on terms, if justice so requires, shall treat the pleading as if there had been a proper designation.”  

Rule 8(c), Fed.R.Civ.P. provides:  “If a party mistakenly designates a defense as a counterclaim, or a counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing so.”

These similar provisions suggest that substantial leeway is given to parties to misdesignate affirmative defenses as counterclaims and yet not lose them through principles of waiver.    In fact, federal precedent suggests that the bar for determining “if justice so requires” may be set low in the Rule 8(c) context.  Reiter v. Cooper, 507 U.S. 258, 263, 113 S. Ct. 1213, 1218 (U.S. 1993) (holding that “it makes no difference that petitioners may have mistakenly designated their counterclaims as defenses, since Federal Rule of Civil Procedure 8(c) provides that “the court on terms, if justice so requires, shall treat the pleading as if there had been a proper designation.”) Moreover, the Ninth Circuit held in a 1999 decision that “[c]aselaw does not interpret the phrase ‘justice so requires,’ but we have held that a district court's decisions with regard to the treatment of affirmative defenses is reviewed for an abuse of discretion.”  389 Orange St. Partners v. Arnold, 179 F.3d 656, 664-665 (9th Cir. 1999).  As noted in the following discussion on pleading affirmative defenses, however, the Rule 8(c) standard might not be subject to any sort of sua sponte duties, but may require the pleading party to request the redesignation of defenses to counterclaims or vice versa.  See, id.  
 
2. Practical Problems.  

The failure to properly designate an affirmative defense as such early in the pleadings may lead to long-term confusion and ineffective advocacy.  After all, a party who does not recognize the defensive value of facts or legal principles may be inclined to overlook short-term dispositive motions that might use such defenses to obtain a quicker resolution.  And, any attempts late in the litigation process to implement a change in designation will many times smack of desperation or poor understanding on one’s case, either of which can set judicial expectations unreasonably low and impact negatively the possibility of prevailing.  

III. The Difference Between Affirmative Defenses and Jurisdictional Bars.

Sometimes, statutory conditions or provisions that offer a potential defense may serve as jurisdictional bars, which can be far more powerful than affirmative defenses.  After all, a court cannot hear a matter over which it has no jurisdiction, and those jurisdiction problems, unlike affirmative defenses, are generally non-waivable.  Cf. Allen v. Industrial Comm'n, 152 Ariz. 405, 412, 733 P.2d 290, 297 (1987) (holding that statutory one-year filing requirement was in the nature of an affirmative defense and would be deemed waived unless timely asserted.)

Compared to defenses, there are far fewer matters that would actually serve as a true jurisdictional bar to a claim under Arizona law.  For instance, the Arizona courts have ruled that statutes of limitation are “not a jurisdictional bar to a cause of action,” but only “an affirmative defense that must be raised or [they are] waived.”  Dunn v. Progress Indus., 153 Ariz. 62, 65, 734 P.2d 604, 607 (App. 1986)(citing Rules 8(d), 12(i), Ariz.R.Civ.P.); see also Allen v. Industrial Comm'n, 152 Ariz. 405, 412, 733 P.2d 290, 297 (1987)(holding that treating a one-year filing deadline as an affirmative defense is consistent with general civil procedure in Arizona).  

More specifically, the one-year limitations period under A.R.S. § 12-821 and the 180-day notice of claim filing requirement under A.R.S. § 12-821.01 are not jurisdictional.  Instead, they are procedural and may be waived entirely if the State does not timely preserve the defenses by asserting them “in either an answer or a motion to dismiss.”  Lee v. State, 225 Ariz. 576, 519, 242 P.3d 175, 177 (App. 2010); see City of Phoenix v. Fields, 219 Ariz. 568, 574, P 27, 201 P.3d 529, 535 (2009) (recognizing that compliance with the notice of claim statute is an affirmative defense that can be waived); accord County of La Paz v. Yakima Compost Co., 224 Ariz. 590, 597, P 7, 233 P.3d 1169, 1176 (App. 2010).

Examples of jurisdictional bars do exist under Arizona, such as:

1. A.R.S. § 23-724(A) (barring consideration of motions for reconsideration on decisions made about unemployment tax liability mailed more than fifteen days after the determination date.)  See Freelance Interpreting Servs., Inc. v. State, 212 Ariz. 457, 461, 133 P.3d 1163, 1167 (App. 2006).  
 
2. The deadline for filing a notice of appeal from an Arizona Superior Court decision is a jurisdictional matter. Edwards v. Young, 107 Ariz. 283, 284, 486 P.2d 181, 182 (Ariz. 1971) (“It is settled in Arizona that the perfecting of an appeal within the time prescribed is jurisdictional; and, hence, where the appeal is not timely filed, the appellate court acquires no jurisdiction other than to dismiss the attempted appeal.)(citing Patterson v. Patterson, 102 Ariz. 410 at 415, 432 P.2d 143; Murphey v. Gray, 84 Ariz. 299 at 307, 327 P.2d 751 and others).  Thus, the matters of estoppel that arise from a final judgment may not be challenged when the losing party failed to timely appeal.  

Counsel should research each issue on a case-by-case basis, but, depending on which forum the case is pending in, whether the statute establishing the defense explicitly states that the defense creates a jurisdictional prerequisite.  See, e.g., Azabdaftari v. Mayer, 734 F. Supp. 2d 51, 53 n.3 (D.D.C. 2010) (holding because federal civil forfeiture statute did not explicitly state its exhaustion requirements are jurisdictional they should be treated as non-jurisdictional.) 

Also, what may qualify as a jurisdictional bar under federal and state law may differ.  For instance, contrary to federal law, standing is not a constitutional jurisdictional requirement in Arizona courts and the failure of the State or any other defendant to timely raise standing issues may result in a waiver of such defenses.  See State ex rel. Horne v. Campos, 226 Ariz. 424, 429, 250 P.3d 201, 206 (App. 2011) (holding that “by failing to timely object, the State can waive an adverse party's lack of standing.”)(citing State v. Hazlett, 205 Ariz. 523, 525-26, ¶ 5, 73 P.3d 1258, 1260-61 (App. 2003) (finding that standing is not a jurisdictional doctrine under Arizona law and State's failure to raise standing in trial court created waiver).  
  
IV. Rules of Pleading and Waiver

A. Rule 8, Ariz.R.Civ.P.  

As a general matter, affirmative defenses must be expressly and affirmatively pled in any answering pleading, including an answer to a complaint or third-party complaint, or a reply to a counterclaim.   If they are not properly and timely plead, they are waived.  




1. Specificity of Pleading - Rule 8(b), Ariz.R.Civ.P.; Rule 8(b), Fed.R.Civ.P.

“A party shall state in short and plain terms the party's defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.”  Rule 8(b), Ariz.R.Civ.P.

“In responding to a pleading, a party must: (A) state in short and plain terms its defenses to each claim asserted against it.”  Rule 8(b), Fed.R.Civ.P.

These provisions, generally applicable to the defensive pleading in response to the claimant’s allegations, should apply as well as the general format requirement for affirmative defenses.  However, in certain circumstances, discussed in more detail below, the pleading of an affirmative defense must include greater specificity. 

Practitioners should be cautious about being satisfied that very general averments of standard defenses will satisfy their pleading obligations for unique variants of defenses.  For instance, in Reed v. Hinderland, 135 Ariz. 213, 215, 660 P.2d 464, 466 (1983) the Arizona Supreme Court held that a defendant could not rely upon averments in its answer that the plaintiff’s own negligence was responsible for the plaintiff’s harm as sufficient pleading of a defense of imputed contributory negligence which does not rest on the plaintiff’s own negligence, but on negligence imputed to him.

Similarly, counsel should keep in mind at all times the additional pleading obligations set out in Rule 9.  There, the rules require a defendant challenging the legal existence of a party or the capacity or authority of a party to sue to state such challenged “by specific negative averment, which shall include such supporting particulars as are peculiarly within the pleader’s knowledge.” Rule 9(a), Ariz.R.Civ.P.; Rule 9(a)(2), Fed.R.Civ.P.  They also require that issues such as fraud, mistake, condition of the mind, and failure of conditions precedent to be plead specifically and/or with particularity. Rule 9(b-c), Ariz.R.Civ.P.; Rule 9(b-c), Fed.R.Civ.P.  

Furthermore, counsel practicing in the Arizona state courts should take note that pleading certain affirmative defenses will invoke, per Rule 9(i), Ariz.R.Civ.P., an obligation to verify the answer.  Thus, allegations that the plaintiff has no legal capacity to sue, or denying the existence of a partnership or the incorporation of the plaintiff, or denying the execution of any instrument, or denying the sufficiency of or failure of consideration for a written instrument, or that an account is unjust must be accompanied by a verification by affidavit.  

2. Rule 8(c), Ariz.R.Civ.P.; Rule 8(c), Fed.R.Civ.P. 

Generally, Rules 8(c) of the Arizona and federal rules set the detailed, yet incomplete, list of potential affirmative defenses that must be included in a pleading, and which, if not alleged may be considered waived.  

Rule 8(c), Ariz.R.Civ.P.

“In pleading to a preceding pleading, a party shall set forth affirmatively accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, duress, estoppel, failure of consideration, fraud, illegality, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, waiver, and any other matter constituting an avoidance or affirmative defense. When a party has mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court on terms, if justice so requires, shall treat the pleading as if there had been a proper designation.”

Rule 8(c), Fed.R.Civ.P. 

“(1)  In General.  In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including 

• accord and satisfaction; 
• arbitration and award; 
• assumption of risk; 
• contributory negligence; 
• duress; 
• estoppel; 
• failure of consideration; 
• fraud; 
• illegality; 
• injury by fellow servant; 
• laches; 
• license; 
• payment; 
• release; 
• res judicata; 
• statute of frauds; 
• statute of limitations; and 
• waiver.

(2) Mistaken Designation. If a party mistakenly designates a 
defense as a counterclaim, or a counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing so. 

3. Waiver Standards
 
A. Waiver by Rule/Failure to Plead. 

The concept of waiver of affirmative defenses is first addressed by the waiver provisions contained within the rules of civil procedure.  Parties who do not comply with the preservation rules for affirmative defenses risk waiving them entirely by operation of the rules. 

Note especially that waiver by rule does not require that the particular affirmative defense be one of those listed separately in Rule 8(c).   Both the federal and state rules require that a party plead all matters “constituting an avoidance or affirmative defense” and list the various specific defenses as illustrations of a larger set that must all be plead.  Failure to plead a defense, like issue preclusion, that is not listed in Rule 8(c) may nevertheless result in a waiver by operation of Rules 8(c) and 12(h). See Airfreight Express, Ltd. v. Evergreen Air Ctr., Inc., 215 Ariz. 103, 108-09, 158 P.3d 232, 237-238 (App. 2007).  

Rules 12(g) and 12(h), Ariz.R.Civ.P.

12(g)  . . . If a party makes a motion under this rule but omits therefrom any defense or objection then available to the party which this rule permits to be raised by motion, the party shall not thereafter make a motion based on the defense or objection so omitted, except a motion as provided in subdivision (h)(2) hereof on any of the grounds there stated.

12(h) A party waives all defenses and objections which that party does not present either by motion as hereinbefore provided, or, if that party has made no motion, in that party's answer or reply, except

(1) [bookmark: ID5302980692611DD821BC63804377DF2][bookmark: ID52EF102692611DD821BC63804377DF2][bookmark: SP;f1c50000821b0][bookmark: ID5309EB0692611DD821BC63804377DF2][bookmark: ID52EF103692611DD821BC63804377DF2][bookmark: SP;58730000872b1]A defense of lack of jurisdiction over the person, improper venue, insufficiency of process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances described in subdivision (g), or (B) if it is neither made by motion under this rule nor included in a responsive pleading or an amendment thereof permitted by Rule 15(a) to be made as a matter of course.
 
(2) A defense of failure to state a claim upon which relief can be granted, a defense of failure to join a party indispensable under Rule 19, and an objection of failure to state a legal defense to a claim may be made in any pleading permitted or ordered under Rule 7(a), or by motion for judgment on the pleadings, or at the trial on the merits.
[bookmark: ID53113E0692611DD821BC63804377DF2][bookmark: ID52EF104692611DD821BC63804377DF2]
[bookmark: SP;d08f0000f5f67](3) 	Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.

Rules 12(g) and 12(h), Fed.R.Civ.P. 

12(g)(2)  Limitation on Further Motions. Except as provided in Rule  12(h)(2) or (3), a party that makes a motion under this rule must not make another motion under this rule raising a defense or objection that was available to the party but omitted from its earlier motion.

12(h)  WAIVING AND PRESERVING CERTAIN
DEFENSES. 

(1) When Some Are Waived. A party waives any defense listed in Rule 12(b)(2)–(5) by: 

(A) omitting it from a motion in the circumstances described in Rule 12(g)(2); or 

(B) failing to either:

(i) make it by motion under this rule; or
 
(ii) include it in a responsive pleading or in an amendment allowed by Rule 159a)(1) as a matter of course.

(2) 	When to Raise Others. Failure to state a claim upon which relief can be granted, to join a person required by Rule 19(b), or to state a legal defense to a claim may be raised:

(A) 	in any pleading allowed or ordered under Rule 7(a); 
(B) 	by a motion under Rule 12(c); or 
(C) 	at trial. 

(3) 	Lack of Subject-Matter Jurisdiction. If the court determines at any time that it lacks subject-matter jurisdiction, the court must dismiss the action. 
 
B.  Waiver by Conduct Inconsistent With the Defense.  
 
Even where there has been no waiver by failure to plead, the Arizona courts may separately determine that a party has waived an affirmative defense by taking actions that are inconsistent with an intent to preserve the affirmative defense.  This is often called “waiver by conduct.”  See, e.g. Jones v. Cochise County, 218 Ariz. 372, 379, 187 P.3d 97, 104 (App. 2008).

The waiver by conduct inquiry is done on a case-by-case, fact specific basis and involves a search by the trier of fact for “evidence of acts inconsistent with an intent to assert the right." Jones, 218 Ariz. at  379, 187 P.3d at 104.  Often, the decision will be based on a matter of degree.  For instance, participating in, and even initiating, substantial discovery proceedings over the course of months or years before asserting the affirmative defense can result in waiver by conduct, see id., whereas simply showing up and participating in a court-ordered hearing requested by the plaintiff may not be enough to evidence an intent to waive, see Arpaio v. Maricopa County Board of Supervisors, 225 Ariz. 358, 362, 238 P.3d 626, 630 (App. 2010) rev. denied 2011 Ariz. LEXIS 8 (Ariz. Jan. 4, 2011).  

C. Why Is the Waiver Rule Applied?

Arizona precedent confirms the policy rationale behind the waiver rules.  “‘[T]he rationale for the requirement that such issues be raised before the fact finding tribunal or be deemed waived are equally applicable to both proceedings -- to avoid surprise and to enable the fact finder to focus upon the evidentiary issues presented.’”  Frazier v. Industrial Comm'n, 145 Ariz. 488, 491, 702 P.2d 717, 720  (App. 1985) (quoting         at 4, 606 P.2d at 822).

B. Correcting Pleading Errors - Redesignation Under Rule 8(c) Provisions

1. The Right to Correct Misdesignations.

As noted above, Rule 8(c) under both the Arizona and the Federal Rules of Civil Procedure imbues the trial court with considerable discretion to allow affirmative defenses mistakenly cast as counterclaims to be redesignated properly, and vice versa.  However, precedent indicates that Rule 8(c)’s redesignation provisions are not automatically invoked and that a court is not required to sua sponte allow proper redesignations of affirmative defenses and counterclaims.  

While Rule 8(c) “should not be interpreted to impose an onerous burden on litigants or strip Rule 8(c) of meaning,” the party seeking redesignation is required to “present some timely legal argument to the [trial] court” that the party’s mistakenly designated counterclaims are really affirmative defenses or vice versa.   389 Orange St. Partners v. Arnold, 179 F.3d at 664-65.  However, counsel should be cautioned to make that argument in as clear a fashion as possible.  For instance, a concise statement of material facts opposing summary judgment in which the party expresses they oppose the claims of the opposing party on grounds stated in a counterclaim could be “an inadequate means of presenting the redesignation argument to the [trial] court,” as could raising the claims as affirmative defenses in a joint pretrial order.  Id.  Moreover, merely raising the issue in a motion for reconsideration may not be sufficiently timely.  See id.  

2. The Need to Reply to a Misdesignated Affirmative Defense.  

The civil pleading rules generally require that a party file a reply to a counterclaim. Rule 12(a)(2), Ariz.R.Civ.P.; Rule 12(a)(1)(B), Fed.R.Civ.P.  However, the Arizona courts have held that where a party pleads what could be counterclaims as affirmative defenses only, there is generally no obligation to file a reply.  Bohmfalk v. Vaughan, 89 Ariz. 33, 40, 357 P.2d 617, 621-622 (1960).  Instead, “‘[t]he plaintiff is not put to the peril of correctly analyzing the matter set forth in the answer to determine whether he must reply. Thus although the new matter really constitutes a counterclaim, nevertheless, the plaintiff need not reply unless that matter was denominated as a counterclaim, and should not unless ordered to do so by the court in the exercise of its discretion.’” Id.  (quoting Moore's Fed.Practice, vol. 1, sec. 7.01, Pleadings). 

C. Preclusive Effects of Losing Affirmative Defenses/Counterclaims.

Whenever a party pursues affirmative defenses unsuccessfully, they risk losing through preclusion doctrines the ability to seek affirmative relief on similar theories as a claim or counterclaim.  Conversely, preclusion doctrines may bar or limit a party’s ability to pursue certain affirmative defenses where their corollary claim/counterclaim is lost.  

Arizona precedent confirms that the doctrine of claim preclusion does not bar a later action asserting claims alleged as affirmative defenses in a prior action “because affirmative defenses are not claims.”  Airfreight Express, Ltd. v. Evergreen Air Ctr., Inc., 215 Ariz. 103, 108-09, 158 P.3d 232, 237-238 (App. 2007)(citing Norman A. Koglin Assocs. v. Valenz Oro, Inc., 176 Ill. 2d 385, 680 N.E.2d 283, 288, 223 Ill. Dec. 550 (Ill. 1997)).  However, the doctrine of issue preclusion (also known as collateral estoppel) may bar certain issues decided in connection with the affirmative defense from being re-litigated in a subsequent proceeding where similar affirmative claims are asserted. See Airfreight Express, Ltd., 215 Ariz. at 108-09, 158 P.3d at 237-238 (citing Restatement (Second) of Judgments § 22 cmt. c (1982) (“Where the same facts constitute a ground of defense to the plaintiff's claim and also a ground for a counterclaim, the defendant alleges those facts as a defense but not as a counterclaim, and after litigation . . . judgment is given for the plaintiff, the rules of issue preclusion apply”).  

Of course, the application of issue preclusion rules will require proof that particular issues were actually litigated in the prior proceeding, that “there was a full and fair opportunity to litigate the issue, resolution of the issue was essential to the decision, a valid and final decision on the merits was entered, and there is common identity of parties.”  Airfreight Express, Ltd., 215 Ariz. at 108-109, 158 P.3d at 237-238.    

Thus, for example, assume that a defendant asserts the affirmative defense of fraud in the inducement against a plaintiff’s breach of contract claim, but loses the defense in an early motion for judgment on the pleadings.  In subsequent litigation the defendant could be effectively barred from seeking relief for fraud practiced by the plaintiff, not because of res judicata or claim preclusion, but because following an issue preclusion analysis certain underlying elements (or “issues”) of the fraud claim that overlap with the fraud defense have been actually litigated by the defendant and adversely decided.  
 
V. Burden of Proof on Affirmative Defenses.

The general rule governing the burden of proof in Arizona is that a party who asserts the affirmative of an issue has the burden of proving it.  Black, Robertshaw, Frederick, Copple & Wright, P. C. v. United States, 130 Ariz. 110, 114, 634 P.2d 398, 402 (App. 1981) (citing Harvey v. Aubrey, 53 Ariz. 210, 213, 87 P.2d 482, 483 (1939)).  Therefore, “the burden of going forth with the evidence of an affirmative defense is upon him who would assert the defense.”
McClinton v. Rice, 76 Ariz. 358, 365, 265 P.2d 425, 430 (1953).  
Common Affirmative Defenses.
 
VI. The Common Affirmative Defenses.

The Rule 8(c) provisions of the state and federal rules of civil procedure provide a substantial, but not exhaustive, “laundry list” of standard affirmative defenses that must be separately pled.   The combined lists and some basic elements are as follows:

· accord and satisfaction:

(1) a proper subject matter; 
(2) competent parties; 
(3) an assent or meeting of the minds of the parties; and
(4) a consideration.

Rossi v. Stewart, 90 Ariz. 207, 210, 367 P.2d 242, 244 (1961)(citing 1 Am.Jur. Accord and Satisfaction, Sec. 4. 

· arbitration and award;

· assumption of risk:

(1) a risk of harm to plaintiff caused by defendant's conduct or by the condition of the defendant's land or chattels; 
 
(2) plaintiff must have actual knowledge of the particular risk and appreciate its magnitude. (general knowledge of "a danger" is not sufficient); and

(3) plaintiff must voluntarily choose to enter or remain within the area of the risk under circumstances that manifest his willingness to accept that particular risk.

McGriff v. McGriff, 114 Ariz. 323, 325, 560 P.2d 1230, 1232 (Ariz. 1977) (citing Hildebrand v. Minyard, 16 Ariz.App. 583, 585, 494 P.2d 1328, 1330 (1972)).

· contributory negligence:

(1) “evidence from which reasonable men may infer that the party claiming affirmative relief from harm caused by the alleged negligence of another was himself negligent”; and 

(2) Proof that such negligence caused or contributed to the harm suffered by the plaintiff.  

Williams v. Wise, 106 Ariz. 335, 339, 476 P.2d 145, 149 (1970); Macdonald v. Eichenauer, 77 Ariz. 252, 269 P.2d 1057 (1954).  

· duress:

(1) proof that one side of the transaction involuntarily accepted the terms of another; 
(2) proof that circumstances permitted no other alternative to the party in duress; and 
(3) proof that such circumstances resulted from the coercive or wrongful acts of the opposing party.

See Inter-Tel, Inc. v. Bank of Am., 195 Ariz. 111, 117, 985 P.2d 596, 602 (App. 1999).

· equitable estoppel:

(1) proof that the party to be estopped commits acts inconsistent with a position it later adopts; 
(2) proof of reliance by the other party; and 
(3) proof of injury to the latter resulting from the former's repudiation  of its prior conduct. 

Valencia Energy Co. v. Arizona Dep't of Revenue, 191 Ariz. 565, 576-577, 959 P.2d 1256, 1267-1269 (1998); Tucson Electric Power, 174 Ariz. 507, 516, 851 P.2d 132, 141 (App. 1992).  

· failure of consideration:

· fraud:

(1) proof of a representation;
(2) proof of its falsity; 
(3) proof of its materiality; 
(4) proof of the speaker's knowledge of its falsity or ignorance of its truth;
(5) proof of the speaker's intent that it be acted upon by the recipient in the manner reasonably contemplated; 
(6) proof of the hearer's ignorance of its falsity; 
(7) proof of the hearer's reliance on its truth; 
(8) proof of the right to rely on it; and 
(9) proof of consequent and proximate injury.

Echols v. Beauty Built Homes, 132 Ariz. 498, 500, 647 P.2d 629, 631 (1982)

But see, Moore v. Browning, 203 Ariz. 102, 50 P.3d 852 (App. 2002) regarding fraudulent conveyance action under A.R.S. § 44-1001, et seq.  Fraudulent conveyance claim does not require proof of the nine elements of common law fraud.  

· illegality;

· injury by fellow servant;
 
· laches:

· Proof that one party lacked diligence in pursuing a claim; and
 
· Proof that the first party's lack of diligence caused an injury or hardship to a second party. 

State ex rel. Department of Health Servs. v. Cochise County, 166 Ariz. 75, 81, 800 P.2d 578, 584 (1990) (citing Arizona Laborers, Teamsters, etc. v. Hanlin, 148 Ariz. 23, 29, 712 P.2d 936, 942 (App.1985); Western Cas. & Surety Co. v. Evans, 130 Ariz. 333, 337, 636 P.2d 111, 115 (App.1981)).

· license; 

· payment;

· release;

· res judicata;

· statute of frauds

· See A.R.S. § 44-101, et seq.

· statute of limitations;

· waiver:

“The courts of this state have repeatedly held that the essential element in the defense of waiver is the voluntary and intentional relinquishment of a known right.” Concannon v. Yewell, 16 Ariz. App. 320, 493 P.2d 122 (App. 1972)(citing Murphey v. Valenzuela, 95 Ariz. 30, 386 P.2d 78 (1963); Wells-Stewart Constr. Co. v. General Ins. Co., 10 Ariz.App. 590, 461 P.2d 98 (1969)). 
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