EXPERT WITNESS OUTLINE

I.	Discovery and Disclosure

	A.	Rules 26(b)(4), Ariz. R. Civ. P.

1.	May depose any person identified as an expert whose opinions may be presented at trial – generally not consultant who will not likely be called as a witness.

2.	Under exceptional circumstance may discover facts known or opinions held by retained expert in anticipation of litigation or preparation for trial but who is not expected to testify.  See Rules 26(4)(B) and 35 (b), Ariz. R. Civ. P.  The latter deals with physical and mental health exams.

	B.	Rules 26.1(a)(6) and (b)(1) and (2), Ariz. R. Civ. P.

1.	Expert disclosure within 40 days of issues being joined and continuing duty to update.

2.	Rules 16(b) and (c), Ariz. R. Civ. P. – Request a scheduling conference and set sequence and deadlines for expert disclosure.

3.	Ask Court to require written expert reports?

II.	Be Careful in What and How You Disclose Information to Your Expert

A.	Rule 612, Ariz. R. Evid., potentially requires disclosure of any writing used to refresh witness’s memory either:  (1) before testifying; or (2) while testifying.

B.	Either supply information to expert orally or with documents or records that will be disclosed to opposing parties.  May otherwise lose work product privilege.

C.	Retention letters or agreements should contain outline of subject matter upon which opinions are desired and questions you want answered and not facts you want expert to assume.

III.	Testimony by Expert Witnesses – Rule 703, Ariz. R. Evid.

	A.	Qualified by knowledge, skill, experience, training or education.

	B.	Specialized knowledge will help trier of fact.

	C.	Sufficient facts or data.

	D.	Product of reliable principles and methods.

	E.	Reliable application of principles and methods to facts of case.

IV.	Court as Gatekeeper

A. Daubert and Kumbo = reasoning or methodology “Scientifically Valid” – not Frye Test of “General Acceptance”.

B. Brief mention of Logerquist, 196 Ariz. 470 (2000).

C. May want to request pre-trial hearing pursuant to Rules 104(a) and (b), Ariz. R. Evid.

V.	Preparation of Expert

A. Establish qualifications even if opposing counsel stipulates to the same.

B. Establish lack of bias, i.e. works for plaintiffs and defendants.

C. Ask about subject matter upon which expert has been asked to opine.  Rule 705, Ariz. R. Evid., allows opinions without first testifying to underlying facts and data.

D. Establish grounds for each opinion offered.  Have expert discuss facts and data relied upon and have expert discuss inferences and assumptions made.

E. Do not hesitate to refresh recollection, even with a leading question or two if necessary.

F. Warn expert to repeat questions to self on cross-examination prior to answering and to only answer questions asked.  Advise your expert to not anticipate where opposing counsel is going.

G. Expert’s body language should be the same on direct and cross examination.

H. Instruct expert (particularly new expert) that his or her testimony is not designed to show how smart they are – stick to the subject matter in issue.

I. Remember you have re-direct examination and closing argument.

VI.	Cross-Examination of Opposing Expert

A. In respectful manner and only when appropriate review weaknesses in training, education and experience – be careful.

B. Lock expert into factual assumptions made, especially if those facts are in dispute, self-serving to party offering or are erroneous.

C. Do not argue with opposing expert!

1.	Not professional and will cause jury empathy.

2.	You are not smarter than expert in his or her field.

D. If you represent a defendant, remember your expert will have a chance to critique the validity of the opposing expert’s opinions and/or the facts upon which they are predicated.

E. If you represent plaintiff have your expert critique opposing experts expected opinions or better yet, the false or unreliable facts upon which their opinions are predicated.

F. If opposing expert’s opinions are tangential to issues at bar or not in direct opposition to those tendered by your expert, remember you have rebuttal and closing argument.

G. Do not ask one question too many or that you do not know answer to – you might get burned.
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