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SOME HIGHLIGHTS OF THE OCTOBER 2012 TERM

Statistics

Through June 2, the Court had issued opinions on the merits in 75 cases this term, with 3 cases still pending.  Of the cases decided thus far, 28 percent have been affirmances and 72 percent have been reversals.  The Ninth Circuit, with 11 reversals (out of 13 cases) once again has the distinction of being the most-reversed appeals court, though this may be misleading given that the Ninth Circuit is the largest appeals court.  Several other courts had poor records in the Supreme Court, including the Eleventh Circuit (reversed 6 in out of 6 cases), Fifth Circuit (reversed 6 of 7 times), Third Circuit (reversed 5 of 6 times), Eighth Circuit (reversed 2 of 2 times), and Sixth Circuit (reversed 2 of 2 times).  Only the Tenth Circuit (affirmed in 2 of 2 cases) and Seventh Circuit (affirmed in 2 of 3 cases) were affirmed more than they were was reversed.

For more information:

http://www.scotusblog.com/wp-content/uploads/2013/06/SB_Stat_Pack_June_22_2013.pdf 

Survey Says. . .

A CNN/ORC International poll found that 48 percent of the public approve of the job the Supreme Court’s doing, with an equal amount saying they disapprove.  While 53 percent of liberals and 58 percent of moderates approve of the Court, only 37 percent of conservatives do. CNN’s polling director attributes the ideological divide to last year’s decision upholding the Affordable Care Act.  The poll was taken June 11-13, 2013, before the Court’s rulings on the Arizona citizenship ID law, affirmative action, the Voting Rights Act, and same-sex marriage. 
For more information: http://i2.cdn.turner.com/cnn/2013/images/06/20/rel7d.pdf 
Justice Thomas Speaks
While most of the justices regularly ask questions and make comments, Justice Clarence Thomas had not spoken at oral argument since 2006.  He broke his silence in January 2013, though the official transcript did not catch all he said.  The justices were questioning whether a capital defendant had competent counsel, and Justice Scalia noted that the lawyer was impressive because she had gone to Yale.  According to several observers, a chuckling Justice Thomas, who went to Yale, leaned in to the microphone and commented that that fact might make the lawyer incompetent. 
A Conservative Court?
Going into the final week of the term, more than half of the Court’s cases had been decided by unanimous votes.  But none of the decisions issued on June 24-25 was unanimous, and the percentage of unanimous decisions fell to 48 percent.  Through June 25, the Court has decided 21 cases by 5-4 or 5-3 votes.  As usual, Justice Anthony Kennedy has often been the swing vote.  He voted with the majority in 19 of the 21 cases decided by a five-vote majority, siding with the conservative bloc 10 times and the liberal bloc 5 times.  The other 5-4 decisions contained unusual alignments.

The Court and Big Business

While the cases dealing with the Voting Rights Act and same-sex marriage have generated much public interest, the cases dealing with business have received relatively less attention.  By all accounts, the Court’s decisions this term favor corporate interests at the expense of consumers, employees, and small businesses.  The pro-business rulings include decisions limiting class action lawsuits (Comcast v. Behrend), enforcing arbitration agreements (American Express v. Italian Colors Restaurant), finding state-law tort claims preempted (Mutual Pharmaceutical v. Bartlett), limiting the reach of the Alien Tort Statute (Kiobel v. Royal Dutch Petroleum), and narrowly interpreting employment discrimination laws (Vance v. Ball State, UT Southwestern Med. Center v. Nassar).  
CRIMINAL LAW AND PROCEDURE

Florida v. Jardines – After receiving a tip that marijuana was being grown in the defendant’s home, police took a drug-sniffing dog to the defendant’s front porch, where the dog gave a positive alert for narcotics.  Was the dog sniff a search for purposes of the Fourth Amendment?  Yes, the Court said.  5-4 decision.

Missouri v. McNeely – Is the natural dissipation of alcohol in the bloodstream an exigency that justifies conducting a blood test without a warrant?  No, the Court said.  5-4 decision.

Maryland v. King – After being arrested for assault, the defendant was processed through a detention facility where booking personnel used a cheek swab to take a DNA sample.  The swab was a match to an unsolved rape that occurred six years earlier, and the defendant was charged with that crime.  Was the cheek swab a violation of the Fourth Amendment?  In another 5-4 decision, the Court said it was not, holding that when officers make an arrest supported by probable cause to hold for a serious offense and bring the suspect to the station to be detained in custody, taking and analyzing a cheek swab of the arrestee’s DNA is, like fingerprinting and photographing, a legitimate police booking procedure that is reasonable under the Fourth Amendment.
Florida v. Harris – Aldo was a trained narcotics dog.  During a traffic stop, Aldo alerted at the driver’s side door handle.  Did police have probable cause to search the defendant’s vehicle?  Yes, said a unanimous Court, because training and testing records supported Aldo’s reliability in detecting drugs.
Salinas v. Texas – A suspect, without being placed in custody or receiving Miranda warnings, voluntarily answered some of a police officer’s questions about a murder, but fell silent when asked whether ballistics testing would match his shotgun to shell casings found at the scene of the crime.  May the prosecution use his failure to answer the question as evidence of guilt?  Yes, the Court said, because the suspect failed to expressly invoke his privilege not to incriminate himself.  5-4 decision.
Alleyne v. United States – Several years ago in Apprendi v. New Jersey, the Court held the Sixth Amendment right to a jury trial requires that any fact, other than a prior conviction, that increases the statutory maximum sentence must be submitted to a jury and proved beyond a reasonable doubt.  Here, in a 5-4 ruling, the Court held that any fact that increases the mandatory minimum is also an element that must be submitted to the jury.
Ryan v. Gonzalez – A death row inmate in Arizona sought federal habeas relief.  His counsel moved to stay the proceedings, contending that the inmate’s mental incompetence prevented him from rationally communicating with or assisting counsel.  Is there a right to competence within federal habeas proceeding?  The Ninth Circuit said yes (as did the Sixth Circuit in a related case).  Reversing, the Court held that federal law does not provide a state prisoner a right to suspension of his federal habeas proceedings when he is adjudged incompetent.  Unanimous.  
FIRST AMENDMENT/PUBLIC RECORDS
Agency for International Development v. Alliance for Open Society International – Congress has authorized the appropriation of billions of dollars to fund efforts by nongovernmental organizations to combat HIV/AIDS worldwide.  The statute provides that no funds may be used by an organization “that does not have a policy explicitly opposing prostitution.”  Does this policy requirement violate the First Amendment? Yes, said the Court, by a 6-2 vote. 

McBurney v. Young – Does Virginia’s public records law, which provides that all public records shall be open to inspection and copying by any citizen of the Commonwealth, but grants no such right to non-Virginians, violate the Privileges and Immunities Clause of the Constitution? A unanimous Court held that it does not, reasoning that that the law was not passed for the protectionist purpose of burdening out-of-state cities but was designed to provide “a service relate to state citizenship.”
Maracich v. Sears – The federal Driver’s Privacy Protection Act (DPPA) generally prohibits the disclosure of personal information from state motor vehicle departments but provides several exceptions, including one for disclosures made “in connection with” judicial and administrative proceedings.  A group of trial lawyers obtained names and addresses from the South Carolina DMV and used the information to send out 34,000 letters to solicit clients for a lawsuit against car dealerships.  In a 5-4 decision, the Court held that an attorney’s solicitation of clients is not a permissible purpose covered by the DPPA’s litigation exception.
CIVIL RIGHTS 

Shelby County v. Holder – In a 5-4 decision, the Court held that Section 4 of the Voting Rights Act is unconstitutional, and therefore its formula can no longer be used as a basis for subjecting some jurisdictions to preclearance.
Fisher v. University of Texas – Does the university’s consideration of race as one of various factors in its undergraduate admissions process violate equal protection?  In one of the term’s most anticipated decisions, the Court punted, sending the case back to the lower court to determine whether the university’s affirmative action program is narrowly tailored.

Vance v. Ball State University – Under Title VII, an employer may be liable for sexual or racial harassment in the workplace, but different standards apply depending on whether the harasser is the victim’s co-worker or supervisor.  In this case, lower courts ruled that the employer was not vicariously liable for the alleged racial harassment of the plaintiff because the harasser was not a supervisor.  Affirming by a 5-4 vote, the Supreme Court held that an employee is a “supervisor” for purposes of vicarious liability only if he or she is empowered by the employer to take tangible employment actions against the victim.*
Univ. of Texas Southwestern Medical Center v. Nassar – Title VII of Civil Rights Act of 1964 prohibits employment discrimination based on certain characteristics, such as race or sex, and it also prohibits retaliation against an employee for engaging in certain types of protected activities.  In this case, the Court held that Title VII retaliation claims must be proved according to traditional principles of “but-for” causation, not the lessened “motivating factor” standard that applies to claims of primary discrimination.

FEDERALISM/PREEMPTION
Arizona v. Intertribal Council of Arizona – The National Voter Registration Act requires states to “accept and use” a uniform federal form to register voters for federal elections.  Arizona law requires voter-registration officials to reject any application for registration, including the federal form, that is not accompanied by documentary evidence of citizenship.  Is Arizona’s evidence-of-citizenship requirement preempted by the NVRA?  Yes, the Court said, though Arizona could ask the Election Assistance Commission, which creates the federal form, to require additional proof of citizenship, and to bring another legal challenge if the EAC declines to do so.
For more information:

http://www.supremecourt.gov/opinions/12pdf/12-71_7l48.pdf
Mutual Pharmaceutical Co. v. Bartlett – After being prescribed a generic form of an anti-inflammatory drug, a New Hampshire woman developed an acute case of toxic epidermal necrolysis, which rendered her severely disfigured and nearly blind.  She sued the drug manufacturer and state products liability law and won a $21 million verdict.  May states be sued under the self-care provision of the Family and Medical Leave Act?  No, says the Court.  The states are entitled to sovereign immunity and Congress did not validly abrogate that immunity.  5-4 decision. 

Dan’s City Used Cars v. Pelkey – Does federal law preempt state law claims stemming from a towing company’s storage and disposal of a car?  No, said a unanimous Court, in an opinion likely to have implications for preemption defenses raised by the trucking and airline industries in a wide range of cases under consumer, employment, labor, and environmental laws.
SAME SEX MARRIAGE/OTHER NOTABLE CASES
United States v. Windsor – Does the federal Defense of Marriage Act (DOMA) violate equal protection?  This case is not about whether there is a constitutional right to same-sex marriage, but about whether Congress can treat married same-sex couples differently from married opposite-sex couples in federal laws and programs.
Hollingsworth v. Perry – California voters approved Proposition 8, which defined marriage as the union of a man and a woman and thus effectively banned same-sex marriage.  Does Proposition 8 violate the Fourteenth Amendment? Do the sponsors of Proposition 8 have standing?

Adoptive Couple v. Baby Girl – An Oklahoma woman agreed to allow a South Carolina couple to adopt her newborn daughter.  May the baby’s biological father, who is a member of a Native American tribe, invoke the Indian Child Welfare Act to bar the adoption?  No, said the Court.  5-4 decision.

Koontz v. St. Johns River Water Management Dist. – The Court held that a state regulatory agency violated the Constitution when it refused to grant a property a building permit unless the property owner agreed to several conditions, including funding improvements to state-owned land.  Writing for a 5-4 Court, Justice Alito said, “Extortionate demands of this sort frustrate the Fifth Amendment right to just compensation, and the unconstitutional conditions doctrine prohibits them.”

Ass’n for Molecular Pathology v. Myriad Genetics – A unanimous Court held that a naturally occurring DNA segment is a product of nature and cannot be patented merely because it has been isolated, but complementary DNA (or cDNA) is patent eligible because it is not naturally occurring.
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� Both Vance and Nasser were 5-4 decisions in which Justice Ruth Bader Ginsburg filed dissenting opinions.  When the decisions were announced on June 24, Justice Ginsburg read parts of her dissents from the bench.  As she did so, Justice Samuel Alito (who wrote the majority opinion in Vance) reportedly “pursed his lips, rolled his eyes to the ceiling, and shook his head, ‘no,’” which “brought gasps from more than one person in the audience.”
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