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	Ancient Chinese philosopher Lao Tzu, credited with writing the Tao Te Ching, is also attributed the following quote about whether an individual should care about the opinions of others:  “Care about people's approval and you will be their prisoner."  This is a laudable, and quite logical, observation about how obsession with what others think of you can change your character and direction, impinging heavily on the exercise of free will.  It is easy to see how worrying about others’ opinions can interfere with living an independent, self-directed and fulfilling life.  
	Unfortunately for trial attorneys, what others think of them is often absolutely critical to success or failure and must be taken into account every day.  They are asked to convince a third party or third parties to believe in the truth of a particular story involving their client, and to conclude that taking particular action benefitting their client is the right and lawful course to steer.  We must, then, take great care to understand how such third-party decision-makers may view us, and how that will influence how they perceive and treat our clients.  And we must remain vigilant of whether we are indeed encouraging the right, most helpful perceptions of ourselves and our clients, and exercise flexibility to nimbly change direction if we have struck a sour chord.  
	Interfering with our ability to accurately and fully assess just what such key persons may think of us, and those we advocate for, is the panoply of standard human emotional and psychological barriers to seeking and accepting critical perceptions about ourselves.  And, of course, our work world involves highly stressed clients, equally stressed opposing counsel  and decision-makers, sometimes reluctant or confused decision-makers (juries), and deadlines and workloads that often make detached, careful assessments and predictions impossible.  Just genuinely caring about the opinions of those who judge us, let alone objectively assessing and effectively reacting to them, is hard work that often contradicts our more base instincts and desires to believe all is well and stroke our own egos.  
	Still. becoming more sensitive to how those who judge us and our clients actually perceive us, and to adopt strategies designed to maximize positive perceptions and minimize negative reactions can improve our effectiveness dramatically.  So, it is well worth considering the following observations on what judges, juries and hearing officers really think of you, your client, and your case.    
I. The Objectives of Judges, Juries and Hearing Officers.
Understanding what others think about us and our case requires us to first understand the personal goals and objectives of those judging our case.  Judging is a human endeavor, meaning it happens within the unique psychological, historical, belief, and value characteristics of the judging party.   Therefore, it is impossible to define precise, uniform objectives of all decision-makers.  Also, the unique training and experience of a judge or a professional hearing officer will undoubtedly impact how they perceive their role and objectives.  
	Nevertheless, some fundamental objectives and goals are likely to be shared by most people judging your cases.  They offer a powerful checklist for the trial attorney to test their behavior and presentation against.  The major objectives that most judging parties may share include:
a. A strong curiosity about and desire to understand the facts of the case;
b. A sincere desire to understand and accurately compare the equities bearing on each side of the case;
c. A respect for and desire to understand what legal principles apply to the dispute and a need to understand the relevant standards and exceptions under that law;
d. An objective to promote consistency in the legal system by correctly deciding the case consistent with outcomes in prior, similar cases;  
e. A fundamental desire to see that the parties are treated in a fair manner, as fairness is defined by the judging parties’ principles and values; and
f. A recognition that the decision-maker is not flawless, and a corresponding desire to not make an irreversible mistake in rendering their decision.  
Each of these objectives can have tremendous impacts on the outcome of a case, and especially on how a particular presentation of the facts or law is perceived.  Here are some examples:
A.	Desire to Understand the Facts.
	Humans are programmed to try and make sense of the data they receive through their senses – to organize it so that it has meaning for their life.  Imagine the automatic processing that would occur should you wake up one evening in your bed with water dripping on your forehead and a howling sound in your ears.  Your brain would immediately tick through the possible sources for water dripping on your head in bed – which should not be awfully many.   And, it will quickly shave off possible options even more expeditiously by combining the howling noise data and attempting to discern what options would exist for the combination of a wet forehead and howling noise.   So, your brain may quickly eliminate all but two plausible options – a) your hound dog Bowser really needs to go outside and is drooling on you and howling to wake you; and b) a summer monsoon has blown a hole in your roof and the howling winds are forcing rain down onto your head.  Even the heaviest sleeper among us would very quickly assess the facts and reach a conclusion once alerted to the initial data, even if no further data was forthcoming.   
	The foregoing example merely illustrates that we are hard wired to automatically try and identify patterns, connections and causal connections within facts we learn, and to assess their relevance to our own lives.  We are not a computer that merely gathers data passively until told by our programmer what to do with the data.  We are instead constantly actively weighing and connecting facts until they add up to something greater than their individual parts – until they tell a story that we understand and relate to.  
	This is, at heart, how people perceive and process the world – by turning the data into a story that we understand.  So, seeing a speeding car driven by a pregnant woman toward a nearby hospital we might make the assumption that the pregnant driver was rushing herself to the hospital in labor.  On the other hand, put the same driver in a lab coat with a stethoscope hung around her neck and we quickly perceive the story of a doctor rushing to a patient who is in dire need of care.   The bottom line here is, our brains desire innately to construct a story from the facts so we can start making value judgments and predictions about how the story may turn out.  
Part of this is deciding how we need to react emotionally to the facts.  Should we feel worried, scared, sad, elated, or disgusted? Should we feel a sense of urgency, or complacency to allow the story to continue to play itself out without our interference?  And, our brain is motivated to understand what the true story is so that it can tell us how to behave in response, then actually animate us to achieve that behavioral response.   Does the story contain a warning of danger that we must remain vigilant about?  Does it expose a wrongdoing that we should, as responsible members of a community, work to correct?  Or does it expose a story that requires no intervention, or for which intervention would unnecessarily complicate or confuse things?  
Given the foregoing, it is clear that emotional reactions can pay a material role in how or why the person judging you responds to your case.  What is problematic, however, is the false assumption many lawyers make that they can manufacture such emotional reactions by telling their judge or jury they should have such a reaction.  Put simply, telling someone what they should feel is hardly an effective strategy.  Instead, the key emotional component of their reaction must be created naturally, organically from their own instincts and intimate, personal reaction to the facts you present.  That is a powerful emotional reaction – one that is lasting and creates within the audience a true call to action.  
B. Desire to Compare the Equities and Practice Fundamental Fairness.
As humans, and particularly as Americans, we are predisposed to want to balance equities among competing claimants in deciding how to think about a situation.  We ask ourselves both who is more worthy of our respect, our trust, or our pity, and also who is less worthy of the same.  And in the end, we often reach a value judgment that one side or the other is more deserving or less deserving of our active assistance.  Those conclusions influence how we decide a matter.  
Keep in mind, then, that the story you tell should help the decision-maker both easily identify the respective equities in your case, but also juxtapose them quickly in your client’s favor.  As an example, imagine you are seeking an injunctive order stopping your client’s competitor from soliciting and raiding its clients.  Facts that show your client is a small, struggling company that needs every cent it earns from its small stable of loyal clients – 25 in all – just to keep the doors open and its employees paid can quickly highlight the deep need your client may have for the injunctive order.  Contrast that with facts showing the competitor is a large entity with thousands of clients spread all across the country, and that the disputed client base here would represent only a .002% increase in revenue for them, and the relative practical impacts or equities of issuing the injunction become fairly stark and easy to compare.  The judge being inclined to search for such ways to distinguish the parties will notice the disparities here quite easily.
Think also about the role that basic societal concepts of “fairness” may play in your decision-maker’s perception of the facts.  However vague or illusory, and no matter how situation-dependent the concept of “fairness” might be, our system promotes the idea that adjudicated matters impose societal standards of fairness on the parties.  While defining what your decision-maker counts as “fair” or “unfair” may be very difficult along the margins, there are certain fundamental underpinnings to concepts of fairness in our culture that may be shared by most decision-makers.  For example, the idea that everyone deserves to at least be heard is a widely accepted component of “fairness”, and in cases where that opportunity has been denied to your client – where they have been shut out in an employment setting, or a business relationship gone bad, or in dealing with a government bureaucracy – the story you tell may easily raise passionate concerns with ensuring the client is finally treated in a “fair” manner.  Likewise, though our society is far from uniform in embracing these ideas, the notion that one should not be discriminated against or receive less favorable treatment just because they are different from the norm may strike fairness concerns in many decision-makers.  To the extent your presentation can quickly create perceptions of a situation in which such fairness has been denied, you again stand a good chance of motivating remedial action.     
C. Desire to Understand the Law and Promote Consistency in Legal Rulings.
As a general matter, you can presume that formally trained judges and hearing officers will respect the role of stare decisis and honor the law’s goals for consistency in rulings.  And, because executing those objectives often requires a grasp of some nuanced or exceptional legal principles, your decision-maker may have a very strong desire to understand the relevant legal principles.  To the extent you can help fulfill that desire, you create significant advantages for your client.
Keep especially mindful that overly complex or subtle analyses do not usually fulfill the decision-maker’s objectives.  They are hoping to find a way to make their decision-making easier – a way to legally divide the world into right and wrong.  To the extent you can offer clear distinctions between the facts that generate one legal outcome versus the facts that should generate a different one, and explain in simple terms what the optional legal outcomes are, you should find yourself far better received and even relied on.  
D. The Desire Not to Make Irreversible Mistakes.
While professional judges may be far more comfortable in making absolute and final life-altering decisions than the average juror, humans are generally aware that they are fallible and are often therefore quite sensitive in their own lives and dealings to selecting among optional courses the ones that are less likely to cause irreversible harm if the decision turns out to be ill-advised, uninformed, or just plain wrong.  Therefore, if potential outcomes in your case present harms or changes for your client that cannot be reversed or ameliorated later, or that make the idea of an appeal meaningless, you may be well served by ensuring the decision-maker clearly understands those ramifications.  On the flip side, a party seeking a particular outcome or decision should strive to assure the decision-maker that such an outcome has no such obvious unintended consequences.  
Consider, for instance, a claim seeking to force a state agricultural agency to release grant funding to a disappointed applicant for a pest-eradication research grant.  The state may defend, in part, by displaying that its agency operates with limited funding to do good and critical work, that the applicant here offered a project that was not deemed worthy of the limited grant funding because it was duplicative of other funded research, or perhaps that the applicant sought to investigate something of little immediate value to the agricultural industry.   These facts quickly encourage the decision-maker to conclude that if they side with the applicant they may be forcing the release of funds that could be wasted and could prevent other important research from being done – a mistake that is irreversible in the short term.  The tension such concerns create for the decision-maker can be motivational.
II. The Importance of Following the Rules.  
We occupy a professional world that is strictly hemmed by rules of all sorts, some of which make eminent sense, others, not so much.  Still, Practitioners should always keep in mind that the base assumption is that lawyers should know the rules applicable to them and their clients, and should follow them.  Perceived disregard for applicable rules of conduct can be easily interpreted as a personal sleight and disrespect for the judge or hearing officer, which is never a good thing.
Deadlines and court-imposed schedules are particularly important. There can be few things so frustrating to a judge or hearing officer than attorneys who treat court-imposed deadlines and schedules as if they are just advisory and subject to easy last-minute corrections.  While most judges or hearing officers will be sensitive to real, unanticipated problems in meeting scheduled deadlines, few should be expected to be sympathetic to counsel who ask for exceptions or continuances or extensions at the last minute and without much reason.  And, there are many jurists who may consider delay a fundamental disservice to one side or the other in the case, in which case they may find it unfair and unduly disrespectful.  
The foregoing counsels that practitioners should ensure that they are perceived as having proper knowledge of, sensitivity to, and respect for all rules and scheduling orders.  To do that, consider the following.  
A. How and When to Ask for Modifications or Relief
You are best off not asking for exceptions to established rules or deadlines.  You can expect that your decision-maker will have quickly triggered suspicions that you will have to overcome.  Always think ahead, then, and troubleshoot when you may not be able to avoid asking for a deviation from the rules or for more time than allowed under the current scheduling order.  Then, make the judge or hearing officer aware of the request at an appropriate time that is early enough to avoid prejudicing the other side or inconveniencing the judge or hearing officer.  
When you ask, do it respectfully and not with an air of entitlement.  And, do not seek excessive leeway or unreasonable extra time.  Limit your request to the minimum that is really needed.  HOWEVER, be mindful that you do not want to be back in the same situation again wasting the judge’s time, so use reasonable estimations of the extra time needed.  
Also, always try to present a stipulated solution with all parties’ input and agreement.  Consider the vastly different immediate perceptions created by a contested request for relief from an already determined rule or schedule and a stipulation to confirm everyone who matters has been advised and agrees that the requested modification is in everyone’s bests interests.  The stipulation relieves the court of the pressure of having to determine whether one party or the other is at fault. It is no wonder that stipulations, presented with sufficient advance notice, can be warmly received.
B. What Really Justifies an Exception to a Rule or a Change to a Scheduled Deadline?
Counsel should also always carefully consider whether they can present a truly justifiable reason for a rule or schedule change, because the decision-maker may well be asking that question.  And, counsel should be sensitive to the fact that their personal convenience is often not perceived by others with nearly the importance they place on it themselves.  In fact, where the request will be disputed, the convenience of counsel alone, without more, may be perceived as a fairly hollow concern.  
Instead, you want the decision-maker to see the request as one needed to fulfill the fundamental objectives of the rule or the scheduling process Illness, or as one invoking the types of fundamental fairness concerns raised above. Given that, think carefully about whether to proffer the following excuses:
Illness.  	While illness of the attorney or the client may draw considerable sympathy, it needs to be a real and debilitating type of illness;
Family commitments/vacations.  Again, most decision-makers should have some sympathy toward not unduly disrupting family plans, but little sympathy if those plans were in conflict all along and could have been raised far earlier.  Also, where the equities of not making a change are strong for the other side, such personal time-off is unlikely to overcome the reluctance to grant any changes.  
Competing commitments in other cases.  A decision-maker is unlikely to perceive competing commitments in someone else’s case as more important than the commitments established in their case.  Do not present a request for continuance or other relief in a way that signals your belief that the other case is just more important.  
Client conflicts.  Clients must be advised that they are subject to, not in control of, the system.  They must be accommodating of court schedules.  Though legitimate emergencies will likely be accepted, seeking modifications to schedules for purely personal convenience should be avoided for the disrespect it shows the tribunal and the perception of client disengagement it presents.
C. What to Do if You Have Messed Up and Need Some Leniency?
Even conscientious counsel will sometimes make mistakes and require a “pass” from the court to correct for their personal inattention or oversight.  One fundamental rule in such situations is to always admit and own your mistakes as soon as possible.  “Bad news does not get better with age” (or when delivered with weak attempts to blame circumstances when lack of personal accountability is really at fault).  Always apologize sincerely, and offer as reasonable a solution as possible.  Whenever possible, seek to offer a compromise, stipulated solution.  You will most often find that your opponent can empathize; if they will not, then at least you can present the decision-maker with the fact that you really tried to be appeasing to everyone involved.    
III. Presentations to the Court.
Sometimes we are fortunate to appear before a judge or hearing officer who knows us well, and with whom we have already established credibility and rapport.  More often, however, the judge or hearing officer has little knowledge of us.  Juries, of course, will have no prior knowledge of us.   Thus, your presentation style will create indelible first and lasting impressions that will, indeed, color the decision-makers perceptions of whether you and your client can be believed, whether you are presenting the story fully and honestly, and whether your client is worthy of pity or concern or action.   There are many elements of your presentation style that can impact impressions of you – positively and negatively.  Below are just a few examples.
A. Assuming the Judge Knows the Facts and Arguments.
As busy as judges are, most take their responsibility to be prepared for the hearings they preside over seriously and will attempt, with as much or as little time as they have available, to familiarize themselves with the issues to be decided and the arguments made.  That effort, however, may be seriously hampered by competing caseload demands, as well as all the other distractions and time-sappers that we non-judges experience. Unfortunately, this reality leads many attorneys to worry that the judge will show up pitifully uninformed and will require that they be led by the hand back through the relevant facts and law.  That is often an overreaction for several reasons.  First, as noted, most decision-makers try to be prepared.  Some show up incredibly well prepared.  Moreover, your hearing officer or judge most likely has considerable experience in handling cases of the sort you are presenting – even if they have not dealt with the particular issues you now need them to address.  Their basic instincts for the law will provide an effective guide which means that they need less detail and coaching than one might think to “get” the arguments and formulate their perceptions of the facts, law and relative equities.  
It is most often a mistake, then, to prepare and deliver an overly detailed, repetitive argument that just duplicates the materials you have already submitted in writing.  Most judges will tell you if they need you to really pull out all the stops and present the full argument.  If they do not, it is fair to assume that they have read the briefing materials and to professionally ask if there is any area they would like to have you concentrate on.  Then, if they show a particular interest, go there immediately with your comments and do not try to use the judge’s questions as an excuse for taking up unrelated issues. 
Remember also that there is incredible psychological and persuasive power in simplicity.  Some psychological research now seems to confirm that people hearing an argument or story that they easily understand and relate to tend to ascribe intelligence and correctness to the person presenting the story.  While it might seem counterintuitive that simple explanations can appear smarter, that is just what usually happens when they are quickly understood by the listener.  So, keep your story and argument simple, and err on the side of cutting complexities out.    
B. Talking Down.
There is never a need, or justification, for talking down to your audience.  This happens frequently, however, particularly when attorneys feel the judge or hearing officer is just not prepared or is just not getting their point.  Instead of jumping to the conclusion that you must talk down so this dummy can understand you, take the hint – they may not get your point because it is a weak point – or at least they perceive it that way.  By suggesting that the judge or hearing officer is just not understanding the points you are making, or offering them baby step-by-baby step instructions you most often end up insulting and alienating them.  


C. Stressing the Depths of One’s Prior Experience. 
Lawyers, particularly those stoked by a strong ego, sometimes feel compelled to boast of how many similar cases they have tried or argued, or of how much depth of study they have in the issues they are now arguing.  It is as if they believe if the judge or hearing officer just knew that they have been here before, they will surely find no reason to question the lawyer’s judgment now.  
Boasting of one’s accomplishments sends all the wrong messages.  First and foremost, your judge or hearing officer understands that you are an advocate for a particular client and position.  They are not going to suddenly perceive you as the preeminent and objective dean of the bar on a particular subject just because you try to present yourself that way.  Personal flattery is most often very off-putting.  You will do your client a disservice by trying to build your personal credibility this way.  Instead, focus on building your credibility by showing a mastery of the facts and the ability to present the legal issues in a concise and focused manner that is easily understood.  The ability to effectively explain something in a way that is meaningful to the audience is what fuels perceptions of expertise and credibility – not personal boasts.  
D. Being Too Cute or Creative.
Again, bearing in mind that simplicity is most often psychologically correlated to correctness, arguments that attempt to be cute, wryly sarcastic or ironic, or highly creative will often be perceived as lacking in real substance, believability, and merit.  A straightforward, vanilla and direct approach to the issue may seem blasé and uninspiring, but your goal is to have the decision-maker decide for themselves that you are right.  Forcing them to twist through a difficult and non-intuitive analogy, or to wrest a truth from irony or sarcasm is fighting a losing battle.  The decision-maker is far more likely to mentally shut down before you are finished than to rise to the mental challenge of following your clever argument.
Consider, for example, an argument about the interpretation of a statute in which the advocate elects not to focus on the common meaning of the words involved, their commonly accepted meaning in other contexts or statutes, or the grammatical structure of the language, but instead to convert the language of that statute into some form of algebraic equation, replacing words with “X’s” and “Y’s” and asking the judge to “solve for Z.”  This out-of-context approach may score points on a pure creativity scale, but judges, juries and hearing officers are not looking for creativity.  They are looking for certainty, and your creative arguments will most often appear all but certain.
E. Use of Technology. 

We have so many wonderful technological tools at our fingertips these days, it is often very enticing to try and use them to enhance your credibility and the decision-maker’s understanding of and empathy for your case.   And there are many instances in which technology can help shed light on key facts and make points in a way that a cold record or verbal presentation cannot.  Think, for instance, about the power of showing video testimony that expresses feeling and emotion and shows the non-verbal cues we all associate with credibility and truth-telling.  Also, a “day-in-the-life” video can also powerfully demonstrate in short order the struggles faced by an accident victim.  And, graphic depictions of complex relationships, timelines or systems can help bring order to a story that would otherwise get bogged down in lists of facts whose relationships are difficult to keep straight.

However, technology and the enhanced presentations it allows are not without their downside.  Over reliance on technology and graphic presentations can also prove a huge distraction and actually undermine your case.  Considering that your goal is really to tell a story that is simple and relatable, the overuse of technological presentations is often just a drag, drain and distraction that pushes you further from your goals.   And consider the perception of ineptness created when your technological presentation just creates a whole bunch of redundancy, or does not work as planned, or creates an even larger pool of muddled facts for your decision-maker to sift through.  The PowerPoint outline containing bullet points of your argument and photos of key evidence may seem like a good idea, but if it just repeats what you are already saying it can appear actually condescending, and entirely unnecessary.

Worse yet, our powers to extemporize at argument or presentation are often taxed under normal circumstances.  Keeping a story on track and an argument on point amid questions counter-arguments and the stress of the event can be a difficult mental juggling act.  Now add another bowling ball to the juggling elements – the technological presentation that does not quite fit the game time turns of the argument for instance – and imagine the fluster and chaos that ensues.  

The bottom line here is, less is often more.  Technology may be considered for sparing use where its impact is certain and cannot be replicated in other ways.  But resist the temptation to assume that showing your mastery of technology will someone win over the hearts and minds of those judging you.  

F. Dishonesty/Credibility
There is a mighty reason the rules of professional conduct place so much emphasis on candor and honesty.  See Rules of the Supreme Court of Arizona, Rule 42, ER 3.3 (Candor Toward the Tribunal); ER 3.4(b,e) (Fairness to Opposing Party and Counsel); ER 4.1 (Truthfulness in Statements to Others); ER 4.3 (Dealing with Unrepresented Persons); ER 8.2 (false statements about judicial officials); ER 8.4(c)(Misconduct).  Presuming that our legal adversary systems are about a search for the “truth” factually, honest presentation of facts by everyone involved is critical to achieving its goals.  As humans living in families, work communities, and governmental units, we know innately how critical honesty is to the proper and effective and fair functioning of our lives and interactions with others.  The perception that we are being fed dishonest or even embellished information can quickly lead to distrust, resentment, and even anger.  These are truly fundamental, and near universal, human emotions.
Perhaps the most ironic part of this is the hypocrisy of many people who demand absolute candor from others, though they themselves may be perfectly comfortable gilding the lily when their own interests are on the line.  So, no matter what your preconceptions may be of the personal integrity of your audience, you can be reasonably sure that they will expect the highest degree of integrity and transparency from you.  
Also, understand that your client’s credibility and yours are inextricably intertwined.  No matter how honest you may appear to be, if you are vouching for a liar your personal credibility will suffer and you will not erase the stigma your client has created.  Likewise, a client’s honesty and integrity is absolutely wasted by an attorney who elects to represent them in a shady way, suggesting facts that just don’t add up or making arguments that fly in the face of common sense.  
You must also consider how big a punch a little dishonesty packs.  It is not uncommon to hear jurists with some experience explain how a party’s attempt to hang even one piece of their story on an unbelievable allegation spells doom for their entire case, no matter how credible the rest of it may be.  When forced to pick sides between one party who has been conspicuously honest and forthright and one who has been only slightly less honest, but willing to stretch on one material point, the slightly less honest party often may as well have been dishonest through and through.  They will not likely score any points, win any empathy, or justify any help because they were “mostly” honest.  
The foregoing points run a little counter to the express language of the ethics rules on candor to the tribunal.  In certain subsections, ER 3.3 and ER 4.1 refer to “material” false statements of fact or “material” false evidence, suggesting thereby that “immaterial” false statements or evidence may not always be ethically prohibited.  See Rule 42, ER 3.3(a)(1,3); ER 4.1(a,b), Rules of the Supreme Court of the State of Arizona.  Keep in mind that the same rules also state emphatically that:  “A lawyer shall not knowingly . . . make a false statement of fact or law to a tribunal . . . or offer evidence that the lawyer knows to be false”.  Id. at ER 3.3(a)(1,3). And, the Rules express that it is, by definition, professional misconduct punishable by discipline for a lawyer to “engage in conduct involving dishonesty, fraud, deceit or misrepresentation.”  Rule 42, ER 8.4(c), Rules of the Supreme Court of the State of Arizona.  And, even if the rules of candor were not so absolute, the fact that even “immaterial” factual misrepresentations can have cascading negative impacts on your credibility and that of your client, prudent counsel will “sweat the small stuff” as well as the “big stuff” when it comes to honesty and credibility.   
As practitioners this means we must practice the art of the concession, and structure our client’s story (and arguments) so that they stand on a foundation of credible assertions.  If forced to choose between one story that is less emotionally compelling but has firm and credible factual underpinnings and a second that has strong emotional appeal if all the facts are believed, but requires the decision-maker to accept one disputed and perhaps difficult-to-believe fact, the proper decision is to go with the less emotionally compelling alternative.  There is far too great a risk in the other, even if the disputed fact seems relatively minor.  Such is the power of dishonesty to ruin a case.  
Conceding bad facts is also never a bad idea.  Perhaps there is no reason to lead with your chin – acknowledging all the bad facts up front in highlight fashion – but when they would naturally occur to your decision maker you ought to be ready to concede them, acknowledge that they justifiably cause one to question things, and then explain why they are not relevant, or make no difference, or can be disregarded in favor of the more important issues and concerns in the case.  It is sometimes amazing how apparent one’s attempts to avoid bad facts are.  Just watch a politician at a political debate sidestep a question to stick to their pre-programmed “talking points.”  What sensations does that breed in you – the desire to trust and agree with the speaker, or unease and distrust, or perhaps even stronger negative emotions?
The same, of course, goes for presentation of legal standards, rules or precedent.  If relevant caselaw hurts you, show why it is not applicable, or distinguishable or wrongly decided in light of other precedent. Don’t just try and characterize it as something it is not.  Again, your credibility is always under scrutiny, and with it, the credibility of your client and their story.  There is no good reason to accept risks to such a critical tool.  
G. Your Treatment of Witnesses/Opposing Parties
Human beings are also empathetic beings who are protective of others they view as vulnerable.  Though not everyone who appears in a courtroom may seem vulnerable, many times parties and witnesses look exactly that way to someone who does not know them well.  After all, the courtroom experience is a foreign landscape, and people appearing as parties or witnesses often carry themselves with all the non-verbal indicia of anxiety.  Those watching them can easily relate.  Judges and hearing officers are often particularly protective of non-party witnesses who have no real stake in the case and are merely serving their public duty to provide testimony.  
This means that you must be careful not to give your decision-maker any reason to feel sorry for the witness and resentful of you.  That does not mean you must avoid being firm with a witness and requiring them to give complete and direct answers.  Nobody is likely to feel sorry for a witness who appears intentionally evasive, or who claims ignorance in an unbelievable way (Q: “What year were you born?” A:  “I don’t recall.”).  Still, it is easy to cross the line between appropriate firmness and disrespectfulness or even perceived harassment.  Sarcastically sneering or jeering a witness who claims, in a credible way, not to recall a particular fact, or making sarcastic commentary on their testimony (i.e., “And you really expect this jury to believe that you thought the mink coat was yours?”) are surefire ways to earn the ire of a jury, judge or hearing officer.  The real fallout of such reactions is mental disengagement.  Your audience becomes more preoccupied with their protective feelings toward the witness and their resentment for you and forgets to listen fully to the substance of the testimony.  Then, even helpful testimony may be ignored or have little impact.  
Also, to the extent it is necessary and appropriate, enlisting the help of the judge or hearing officer to coax witness cooperation can lift the pressure off you and even elicit suspicions toward the witness.  Once a witness has repeatedly and intentionally refused to answer your questions, despite your best efforts to clarify and show patience with what may have just been a mistake, you may be primed to obtain a helpful directive (“please answer the question directly, Mr. X”) from your judge or hearing officer.  If they have already built up their own frustration with the witness, it is likely they are starting to disregard the witness’s testimony and reject them as lacking credibility.  A juror hearing the judge having to scold a witness may be doubly impacted by confirmation of their own suspicions that the witness is being duplicitous.  
Keep in mind at all times that the rules of professional responsibility also set baseline standards for treatment of those non-clients you interact with.  See Rule 42, ER 4.4, Rules of the Supreme Court of the State of Arizona.  ER 4.4 states, in relevant part, that a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden any other person . . ..”  Asking questions designed, in substance or in tone, to merely harass or embarrass a witness can rise to the level of an ethics violation.   
H.     Fighting with Opposing Counsel
Let’s face it, we live in a contentious and combative world sometimes, and not all our relationships with opposing counsel are smooth and cooperative.  In fact, by the time we arrive before the person(s) deciding our case, we may have suffered personal sleights, accusations, insults, or put-downs.  It is easy to let personal animosity build up, and often times it is entirely justified.
But think about how wearing those feelings on your sleeve might be perceived by someone who has not read all those insulting letters, not listened to the condescending conversations, and not suffered the mistreatment of their clients at the hands of a rude and harassing opposing counsel.  Rarely will we ever be able to effectively relay an effective synopsis of that conduct that will stick, especially in the face of an opposing attorney on their best behavior.  So, it is far more likely that noticeable hostility on our part will cast you as a petty, non-confident, and untrustworthy personality, and do no harm whatsoever to your opponent.  
And remember the old saying:  “Never wrestle with a pig.  You both get dirty and the pig enjoys it!”  The best you will ever do probably is case both yourself and the other attorney equally in the role of antagonist.  There is little if anything to be gained by publicly airing your personal grievances.  Instead, try your case, and earn your satisfaction by burying the opposing party with reliable and easily relatable facts that elicit a dynamic call to action in your decision-maker.  That is the reward you and your client are really after anyway!

I. Fighting with the Judge
Is there really any need to discuss this?  Can you think of a single example where taking on the judge in a few rounds of verbal sparring is ever a good idea?  Sure, your colleagues can probably regale you with examples of when they finally stood up to ol’ Judge So-and-So and got him or her to back down.  You may even have experienced examples yourself where you had to push back and may have seen a judge reverse field or modify an earlier stated opinion.  But consider the scenario with yourself in the role of the judge or hearing officer. How receptive would you be to someone who refuses to concede, or to accept your conclusions?  
You are an advocate, and you need to do what your instincts, training and experience tell you is necessary to properly explain your client’s story and arguments and to persuade those judging your case.  Sometimes those instincts tell you to not give up, keep fighting on, keep trying to persuade a decision-maker they need to reconsider.  Sometimes a little tug of war is needed.  But the key is to keep it from getting personal, from engendering a perception of disrespect, and from resulting in a backlash of resentment and hostility which can bleed over to other decisions in the case.  This is easier said than done, but careful counsel will try and develop techniques for parrying judicial resistance while expressing an attitude that counsel is trying to help the court reach the right result, not just convince the judge he or she is wrong.  
Perhaps the overarching guideline for this issue is found in the Preamble to the Arizona Rules of Professional Responsibility, Rule 42 (Preamble), Rules of the Supreme Court of the State of Arizona.  The Preamble states:  “A lawyer should demonstrate respect for the legal system and for those who serve it, including judges, other lawyers and public officials.  While it is the lawyer’s duty, when necessary, to challenge the rectitude of official action, it is also a lawyer’s duty to uphold legal process.”  Id.  The lawyer carries dual duties that require admonition of the legal system where appropriate, but in a manner that expresses respect for the system and hope for its improvement.  
Before finishing this topic, a comment needs to be made on making threats of appeal.  Your judge or hearing officer knows you can appeal.  Remember, no judge worth their salt should be persuaded to rule for you because you threaten to appeal.  Though they may want to avoid being reversed, that is almost always motivated by the desire to answer the questions before them correctly – not by some petty motivation to just avoid ever being questioned outside their domain.  
Remember, your judge knows they are subject to being challenged on appeal in every case and, sometimes, to being overruled.  Appeals happen every day, and the idea that somehow you might enlighten them to a heretofore unrecognized uncomfortable possibility that they will be second-guessed publicly is nonsense.  And, frankly, attorneys who make such comments appear immature and insulting.  Not only do they do a potential disservice to their clients in the current matter, but they start to cement a reputation that may hurt future clients who may be judged in no small way by the attorney company they keep.   


J. Interacting with Judicial Staff.
It should never come as a surprise to counsel that, next to the judge, the most important people to treat well, with dignity and with respect are judicial staff.  First, they are undoubtedly included in the “public officials” that the Preamble to the Rules of Professional Responsibility refers when directing that lawyers “demonstrate respect for . . . those that serve” the legal system.  See Rule 42 (Preamble), Rules of the Supreme Court of the State of Arizona.  Showing respect to judicial staff is one of the lofty behavioral expectations of our profession’s rules of self-governance.
Showing respect for judicial staff also has a highly pragmatic value. They have a direct line and lots of credibility with the judge.  Your mistreatment of them will speak volumes (quickly) to the judge about who you are and whether your opinion should be valued.  While one would hope that no judge would ever practice retribution against someone’s client for the mistreatment of the judge’s staff, we live in a dynamic human environment.  There are many ways to disguise retribution, and the human mind being as complex and capable of self-delusion as it is, unconscious retribution is certainly a possibility. 
Plus, judicial staff are almost always underpaid public servants who want to do their best.  In a purely humanistic sense, they deserve basic respect and cooperation.  Treat them well.
K. Ex Parte Contacts/Contacts with Staff
	The rules of professional conduct caution expressly against ex parte contacts.  Rule 42, ER 3.5(b) states that “[a] lawyer shall not . . . communicate ex parte with [a judge, juror, prospective juror or other official of a tribunal] unless authorized to do so by law or court order.”  The comments to the rule explain that the same rule applies to contacts with all “persons serving in an official capacity” like “court-appointed arbitrators [or] masters,” which logically extends the ex parte contact rule to administrative hearing officers.  So, what does this mean?  Are all calls to chambers prohibited?  What about asking procedural or scheduling questions of staff or administrative personnel?  
	The Arizona Canons of Judicial Conduct, at Rule 2.9, provide further guidance.  They prohibit all ex parte contacts “except, when circumstances require it, ex parte communication for scheduling, administrative, or emergency purposes, which does not address substantive matters,” and only where the judge reasonably believes that no party will gain a procedural, substantive, or tactical advanced as a result of the ex parte communication and the judge makes provision to promptly notify all other parties of the substance of the communication and an opportunity to respond.  Rule 81, Rule 2.9, Rules of the Supreme Court of the State of Arizona.  Thus, there are categories of circumstances in which ex parte contacts, particularly with judicial staff, are allowed.  
	However, given the sensitivity the rules create to ex parte communications, counsel should realize that judicial staff are likely trained to be wary of such contacts and to be sometimes unnerved by ex parte calls from counsel.  Counsel are wise to avoid such contacts when a joint call with opposing counsel is possible, and to at least be able to communicate immediately that they are calling with notice to and approval by opposing counsel to discuss a purely administrative or scheduling matter.  This is one more way counsel can show due respect for and engender confidence from the judicial staff and the judges or hearing officers they serve.    			
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