BANKRUPTCY 101 CREDITORS RIGHTS
Just because a debtor files for bankruptcy does not mean that the creditor is finished or that the underlying debt can be discharged. The creditor has several options in bankruptcy. However, the creditor must proceed promptly, with caution and diligence.
A. What to Do When the Creditor Gets Notice of a Bankruptcy?
The filing of a bankruptcy immediately operates as an automatic stay of all collection actions against a debtor and his or her property. 11 U.S.C. §362(a). Specifically, the automatic stay prohibits the following kinds of action:
(1) the commencement or continuation of any judicial or administrative proceeding (e.g., a lawsuit); 
(2) the enforcement of a judgment against the debtor or his property;
(3) an act to gain possession of property of the debtor; 
(4) the creation, enforcement, or perfection of any lien against the debtor’s property; 
(5) any attempt to create, enforce or perfect a lien to the extent such lien secures a claim that arose before the commencement of this action; 
(6) to collect, assess or recover a claim; 
(7) any setoff of any debt owing to the creditor; and 
(8) the commencement or continuation of a proceeding in the US. Tax Court.
If the debtor files for bankruptcy under Chapter 13, the automatic stay extends to any individual who is liable on a consumer debt with the debtor. 11 U.S.C. §1301.
Any action taken in violation of the automatic stay is void and without effect. Importantly, the automatic stay does not stop a debtor’s actions or claims against creditors or third parties. 
A debtor may continue to pursue claims and/or counterclaims against a creditor in a non-bankruptcy forum even while the creditor is prohibited from continuing its claims against the debtor.  
Creditors beware: violations of the automatic stay are sanctionable. 
Individual debtors have a cause of action for damages for violations of the automatic stay, including attorney’s fees. 11 U.S.C. §362(k). Entities can seek sanctions for stay violations under 11 U.S.C. §105(a).
Exception to the Automatic Stay:  Under § 362(b)(4) of the Bankruptcy Code, a party may bring a claim against a debtor despite the automatic stay provision of § 362(a) if the claimant acts within a governmental unit or agency’s police or regulatory powers.  (See Exhibit “A”)
1. Meeting of Creditors
Under 11 U.S.C. §341, the United States Trustee must hold a meeting of creditors after the filing of the bankruptcy case. When the creditor receives the bankruptcy notice from the Court, the date for such meeting is on the notice. All debtors must appear and be examined under oath at the meeting of creditors as to their financial affairs. Id. The Court may not attend the meeting. Id.
Typically, the meeting affords creditors a “free” examination of the debtor. Any matter relevant to a debtor’s financial affairs, including the pre-petition transfer of assets can be inquired at the meeting. Counsel is not required to appear for the creditor at these meetings; the creditor may appear pro se, even if the creditor is a corporation or company. 11 U.S.C. §341(c). Although a debtor may take the 5th Amendment privilege, the court may make an adverse inference from the failure to testify. 
In a Chapter 7 case, a trustee is appointed from a panel of trustees by the United States Trustee. In a Chapter 13 case in Arizona, there are three “standing” Chapter 13 Trustees: Edward Maney, Dianne Kerns and Russell Brown.  These trustees conduct many examinations of the debtors and, there may not be sufficient time for a creditor to fully examine the debtor. The creditor may make an ex parte request to the Bankruptcy Court to examine the debtor under Fed.R.Bankr.P. 2004 - which is literally described as the “fishing expedition” rule. 
2. Proof of Claim
Whether the debtor files Chapter 7, Chapter 13 or Chapter 11, a creditor should always file a proof of claim in the case. Typically, Chapter 7 cases are “no asset” cases and unless the Trustee recovers property, there may not be a distribution. The deadline to file a claim is 90 days after the first date set for the meeting of creditors. Fed.R.Bankr.P. 3002(c). In a “no asset” case, the creditor will not initially receive the form for the proof of claim. The creditor should pay attention to further notices it receives from the Bankruptcy Court as there may be a later date to file the claim. 
In a Chapter 13 case, a form will be mailed with the notice of the meeting of creditors. In a Chapter 11 case, if the debtor has listed the creditor as not disputed, not contingent, and liquidated, then the creditor need not file a proof of claim if the creditor agrees with the amount listed by the debtor. 11 U.S.C. §1111(a). If the debtor lists the creditor as disputed, contingent or unliquidated, or if the creditor disagrees with the amount listed by the debtor, the creditor should file a proof of claim with the court.
The filing of a proper proof of claim is prima facie evidence of the debt. Fed.R.Bankr.P. 3001(f). There are very specific rules on the information that must be contained in the proof of claim. Fed.R.Bankr.P. 3001(c). 
The deadline for filing proofs of claim (known as the “bar date”) cannot be extended under the excusable neglect standard.  However, if the claim is allowed, the creditor will receive a pro rata distribution of assets, following payment of administrative expenses and the Trustee’s fee.
3. Deadline to Object to Discharge and/or Dischargeability
Under Rule 4004(a), a creditor has 60 days after the first date set for the meeting of creditors to file a complaint objecting to a debtor’s discharge under Chapter 7, 11 U.S.C. §727(a). The deadline to object to discharge in a Chapter 11 case is no later than the first date set for the hearing on confirmation. In a Chapter 13 case, a motion objecting to the debtor’s discharge must be filed no later than 60 days after the first date set for the meeting of creditors.
A new time period for filing complaints objecting to discharge commences when a Chapter 11 or Chapter 13 case is converted to a Chapter 7 case. No new time period is available, however, if a case started in Chapter 7, and the applicable period expired in that original chapter, and the case thereafter was converted to Chapter 11 or 13 and then reconverted to Chapter 7. 
Similarly, under Rule 4007 of the Bankruptcy Rules, a complaint to determine the dischargeability of a debt under 11 U.S.C. §523(c) shall be filed no later than 60 days after the first date set for the meeting of creditors under §341(a) in a Chapter 7, Chapter 11, or Chapter 13 case.
All of these deadlines are typically identified on the Notice of Bankruptcy Case, Meeting of Creditors, & Deadlines issued by the Bankruptcy Court and sent to the creditors. Counsel should calendar the deadlines and consult with the creditor to determine whether it is appropriate to object to a debtor’s discharge and/or the dischargeability of the creditor’s debt.
4. Deadline to Object to Chapter 13 Plan
When a debtor files a case under Chapter 13, they are required to also file a Chapter 13 Plan which tells creditors how they will be repaid, typically over time. See 11 U.S.C. §1322. The Notice of Chapter 13 Bankruptcy Case issued by the Court will typically set forth the date of the confirmation hearing, but not the specific date for filing objections to the plan. The last day to file an objection to a Chapter 13 Plan is 28 days after service of the plan.
Objections to a plan must comply with the local rules and clearly specify the grounds upon which they are based and cite applicable legal authority. The Bankruptcy Court will not consider general objections. If the Court denies confirmation of a plan but permits the debtor to file a new
plan, then the Court will set a new date for the filing of objections. However, if the creditor did not file an objection to the initial plan, it may not receive notice of the new deadline to object to the new plan. The creditor and counsel must therefore pay close attention to the proceedings in a Chapter 13 case.
B. May the Creditor Obtain Relief from the Automatic Stay?
There are certain circumstances that a creditor may obtain relief from the automatic stay.  If the creditor has a security interest in property, the creditor should determine whether there is any equity in the property over and above the creditor’s lien. If there is no equity or if the creditor’s lien is not adequately protected (e.g., lack of insurance, continuing use resulting in diminution, declining value), then the creditor may seek relief from stay under 11 U.S.C. §362(d) which provides:
On request of a party in interest and after notice and a hearing, the court shall grant relief from the stay provided under subsection (a) of this section, such as by terminating, annulling, modifying, or conditioning such stay –
1. for cause, including the lack of adequate protection of an interest in property of such party in interest;
2. with respect to a stay of an act against property under subsection (a) of this section, if –
(a) the debtor does not have an equity in such property; and
(b) such property is not necessary to an effective reorganization;
3. with respect to a stay of an act against single asset real estate under subsection (a), by a creditor whose claim is secured by an interest in such real estate, unless, not later than the date that is 90 days after the entry of the order for relief (or such later date as the court may determine for cause by order entered within that 90-day period) or 30 days after the court determines that the debtor is subject to this paragraph, whichever is later –
(a) the debtor has filed a plan of reorganization that has a reasonable possibility of being confirmed within a reasonable time; or
(b) the debtor has commenced monthly payments that –
(i) may, in the debtor’s sole discretion, notwithstanding section 363(c)(2), be made from rents or other income generated before, on, or after the date of the commencement of the case by or from the property to each creditor whose claim is secured by such real estate (other than a claim secured by a judgment lien or by an unmatured statutory lien); and
[bookmark: _GoBack](ii) are in an amount equal to interest at the then applicable nondefault contract rate of interest on the value of the creditor’s interest in real estate; or
4. with respect to a stay of an act against real property under subsection (a), by a creditor whose claim is secured by an interest in such real property, if the court finds that the filing of the petition was part of a scheme to delay, hinder, and defraud creditors that involved either –
(a) transfer of all or part ownership of, or other interest in, such real property without the consent of the secured creditor or court approval; or
(b) multiple bankruptcy filings affecting such real property.
If recorded in compliance with applicable State laws governing notices of interest or liens in real property, an order entered under paragraph (4) shall be binding in any other case under this title purporting to affect such real property filed not later than 2 years after the date of the entry of such order by the court, except that a debtor in a subsequent case under this title may move for relief from such order based upon changed circumstances or for good cause shown, after notice and a hearing. Any Federal, State, or local governmental unit that accepts notices of interest or liens in real property shall accept any certified copy of an order described in this subsection for indexing and recording.
The automatic stay does not prevent a judgment creditor from attempting to recover on a supersedeas bond even though the indemnity on such bond is secured by a debtor’s property.
Courts look to various factors to determine whether relief from the automatic stay is appropriate to continue with non-bankruptcy litigation.  Such factors include the impact of the litigation on the bankruptcy case, the status of the case as of the bankruptcy filing, and the cost to the debtor of litigating in multiple forums.
C. Chapter 7 - Liquidation Versus Chapter 13 - Reorganization
Generally speaking, a debt is secured only up to the value of the collateral. 11 U.S.C. §506(a). Any amounts that are owed in excess of the value are unsecured. In an individual Chapter 7 or Chapter 13 case, such value with respect to personal property is determined using the replacement value. 11 U.S.C. §506(b). The Bankruptcy Code sets forth a priority scheme under which creditors may receive payment on their claims. 11 U.S.C. §502. Administrative expenses of the bankruptcy, including the trustee’s fees and costs, have priority over unsecured claims. 11 U.S.C. §§503, 326, 502, 726, 1326. If there are non-exempt assets available for distribution in a Chapter 7 case, the Trustee will make the distributions at the end of the case. 11 U.S.C. §726. Thus, it is important for the creditor to timely file a proof of claim in order to receive a distribution. However, if the Chapter 7 Trustee has funds left over after an initial distribution to timely filed claims, the Trustee may pay tardily filed claims. 11 U.S.C. §726(a)(2).
In a Chapter 13 case, the confirmed Plan will dictate how and when each creditor may receive payment on their claim. Chapter 13 is typically used to stretch out payments to secured creditors to cure any defaults, to domestic support creditors for any arrears, and/or to pay tax liabilities over time. If a Chapter 13 debtor is not paying unsecured creditors in full, the debtor must devote all of their net disposable income over the applicable commitment period (typically 3 to 5 years) for their plan if the Chapter 13 Trustee or an unsecured creditor objections to the plan. 11 U.S.C. §1325(b)(1).
D. Asset Sales & Adequate Protection
The Chapter 7 Trustee, or the debtor-in-possession in a Chapter 13 or Chapter 11 case, may use, sell or lease secured property in the ordinary course of business. 11 U.S.C. §363(b). The Trustee or debtor may also sell the secured property free and clear of liens in certain circumstances. 11 U.S.C. §363(f).  The Trustee or debtor may even sell property the debtor co-owns with a non-debtor. 11 U.S.C. §363(h) 
During bankruptcy, a debtor must provide adequate protection to a secured creditor if the debtor is retaining and/or using the secured property. 11 U.S.C. §361. The form of adequate protection can be cash payments, additional or replacement liens or other relief designed to protect the secured creditor. Id.; United Savings Ass’n v. Timbers of Inwood Forest Associates, Ltd., 484 U.S. 365 (1988).
E. Discharge and Dischargeability
In a Chapter 7 case where the debtor is an individual, the court must grant the debtor a discharge of all of his or her debts unless one or more of 12 different factors are met. 11 U.S.C. §727(a). Such factors include a debtor’s fraudulent transferring of assets, concealment of assets, destruction of records, making a false oath, failing to explain satisfactorily any loss of assets or deficiency of assets to meet the debtor’s liabilities. Id. This provision is typically referred to as the “fresh start” provision and/or the “big discharge.” “Exceptions to discharge are to be narrowly construed, and because of the fresh start objectives of bankruptcy, any doubt is to be resolved in the debtor's favor.” In re Sandoval, 541 F.3d 997, 1001 (10th Cir. 2008) (quotation omitted).  
Generally, all of a debtor’s debts are subject to discharge in bankruptcy. Under 11 U.S.C. §523(a), there are certain types of debts that cannot be discharged. Such debts include:
(1) taxes or customs duty to the Federal government;
(2) money, property, services or extension or renewal of credit obtained by false pretenses; or by use of a statement in writing that is materially false; respecting the debtor’s or an insider’s financial condition; on which the creditor reasonably relied.
(3) unscheduled debts, if known to the debtor;
(4) any debt for fraud, defalcation while acting in a fiduciary capacity, embezzlement or larceny;
(5) domestic support obligation;
(6) any debt for willful or malicious injury by the debtor to another or to property of another;
(7) government penalty or fine;
(8) unless excepting the debt would impose undue hardship on the debtor and dependents for any educational loan;
(9) debt for death or personal injury caused while operating a vehicle while intoxicated;
(10) debt scheduled in a prior case in which the debtor waived discharge or was denied discharge;
(11) debt owed to FDIC under an order or to an insured credit union;
(12) debt for malicious or reckless failure or fulfill any commitment to the FDIC;
(13) payment of an order of restitution that was issued under Title 18, U.S.C.;
(14) incurred to pay a tax owed to a state or other governmental unit that would be nondischargeable pursuant to paragraph 1 or fines or penalties imposed under Federal election law;
(15) payments to a spouse, former spouse, or child of the debtor under a separation agreement or divorce decree;
(16) home owner’s association dues and assessments;
(17) fee imposed on a prisoner for filing a case, motion, complaint, or appeal;
(18) debt owed to pension fund or profit sharing plan; and
(19) debt incurred due to violation of Federal Securities Laws. 

F. Preferences.
A creditor of a debtor should also be concerned about payments it received within the 90 days prior to a debtor’s bankruptcy filing. Payments made to or for the benefit of a creditor of a debtor within 90 days on account of an old debt are avoidable by a Chapter 7 Trustee (or Chapter 11 debtor), if the creditor received more than it would have in a liquidation. 11 U.S.C. §547(b).  A debtor is presumed insolvent in the 90 days before bankruptcy. 11 U.S.C. §547(f). 
J. Last Words:
Deadlines in bankruptcy are extremely important and the failure to observe them or to act timely can jeopardize the creditor’s rights, claims or interests in the case. Don’t hesitate contacting us when in receipt of or knowledge of a pending bankruptcy of a Debtor your department may have a claim against.  



EXHIBIT “A”
Police or Regulatory Power Exception to Automatic Stay
Introduction
Under § 362(b)(4) of the Bankruptcy Code, a party may bring a claim against a debtor despite the automatic stay provision of § 362(a) if the claimant acts within a governmental unit or agency’s police or regulatory powers. In some cases, however, it is unclear whether the claimant is in fact enforcing police or regulatory powers, or whether the claimant is attempting to adjudicate private rights. In making this determination, courts have advocated narrowing the scope of the § 362(b)(4) exception to the automatic stay, with the result that a claimant that appears at first blush to act within its police or regulatory powers may ultimately be held in violation of the stay.
Two cases illustrate how similar facts can result in divergent holdings once the court examines the connection between the claimant and the governmental unit. In both In re Reyes1 and McMullen v. Sevigny (In re McMullen), a real estate client filed a complaint against a debtor real estate agent with the state real estate commission. The Bankruptcy Court for the Western District of Texas held in Reyes that because the state agency was compelled to bring an action against the agent after the client filed the complaint, that client—and not the state agency—was the true claimant.  Thus, the Reyes court held that the action did not come within the police or regulatory power exception to the automatic stay. In contrast, the First District in McMullen held that the proceeding brought against the debtor was excepted from the automatic stay because the state agency’s power to revoke or suspend a debtor agent’s license “plainly implement[ed]” state policy, and the agency lacked the power to make the debtor agent pay damages to the client.4 Accordingly, the McMullen court held that the proceeding “was designed to serve—and did in fact principally serve—to protect the public in the future, rather than to seek recompense for the alleged financial losses sustained by [the client].”
Part I of this memorandum describes the police or regulatory power exception under § 362(b)(4) and the exception’s general application. Part IIA explores situations in which courts have held that the police or regulatory exception to the stay applied and highlights three factors the courts consider when making that determination: the purpose behind the government agency’s formation; the agency’s choice in bringing the action; and the agency’s inability to award monetary damages to specific claimants. Part IIB examines situations in which courts have held that the exception to the stay did not apply, and explains three factors those courts consider: the agency’s lack of choice in bringing the action; the agency’s ability to award monetary damages to individual claimants; and the agency’s decision not to intervene in the proceeding against the debtor. The memorandum concludes that the jurisprudence in this area demonstrates a consistently narrow interpretation of § 362(b)(4) because the courts have recognized the expansive nature of the automatic stay.
I. Application of § 362(b)(4): The Pecuniary Purpose and Public Policy Tests
Under § 362(b)(4), the filing of an involuntary or voluntary bankruptcy petition does not operate as a stay “of the commencement or continuation of an action or proceeding by a governmental unit . . . to enforce such governmental unit’s or organization’s police and regulatory power.” Also known as the police or regulatory power exception, § 362(b)(4) has been construed to permit actions ranging from administrative proceedings against the debtor for violation of federal regulations to reimbursement claims against the debtor for environmental clean-up costs.
Whether a court will find § 362(b)(4) applicable generally depends on whether the action passes the pecuniary purpose and public policy tests. Under the pecuniary purpose test, courts focus on whether the purportedly “governmental” proceeding “relates primarily to the protection of the government’s pecuniary interest in the debtor’s property, and not to matters of public safety.”  A proceeding that relates primarily to matters of public safety is excepted from the stay. Additionally, a government action with a pecuniary component does not necessarily prevent the action from coming within the exception, since “most government actions which fall under this exemption have some pecuniary component, particularly those associated with fraud detection.”
Under the “public policy test,” courts “distinguish between proceedings that adjudicate private rights and those that effectuate public policy.” A proceeding that effectuates public policy is excepted from the stay.  The inquiry into the public policy test is “objective,” requiring the court to examine “the purpose of the law that the state seeks to enforce rather than the state’s intent in enforcing the law in a particular case.”
Where the law has the dual purpose of promoting the public welfare and protecting the state’s pecuniary interest, the court may have to determine the primary purpose of the law.  If the primary purpose of the law is to promote the public welfare, the court will likely hold that the exception to the automatic stay applies. In United States v. Nicolet, Inc., the Third Circuit held that the EPA action, in which the agency sought reimbursement for environmental clean-up costs, fell within the regulatory power exception because the action “interject[ed] a valuable deterrence element into the CERCLA scheme, ensuring that responsible parties will be held accountable for their environmental misdeeds.”  A court may also except an action from the stay despite the debtor’s argument that the government action mainly advances a state pecuniary interest. In Thomassen v. Division of Medical Quality Assurance, Department of Consumer Affairs, State of California (In re Thomassen), the state initiated administrative proceedings to revoke the debtor physician’s license after allegations that he had committed gross negligence in patient care, refused to return a duplicate payment to his patient, and failed to pay his medical support employees.  The debtor had “couch[ed] the State’s actions in pecuniary terms, asserting that the actions . . . were meant to . . . forc[e] the payment . . . of certain debts owed to persons whom he had allegedly defrauded.”
The Ninth Circuit Bankruptcy Appellate Panel was unconvinced. It concluded that the state’s actions “represent[ed] a direct application of the unit’s police or regulatory powers” and thus was excepted from the stay.  The Panel determined that the license revocation proceeding against the debtor physician was based solely on concerns for the “health or safety of the public”—specifically, in preventing malpractice and fraud.  Likewise, in Universal Life Church, Inc. v. United States (In re Universal Life Church, Inc.), the Ninth Circuit rejected the debtor church’s position that the IRS “must have no pecuniary motive at all” to fall within the police or regulatory power exception.  In Universal, the IRS had revoked the debtor’s tax-exempt status after the debtor filed for bankruptcy, and the debtor argued that the revocation violated the automatic stay.  The bankruptcy court disagreed, holding that the revocation came within the police or regulatory power exception.  The district and circuit courts affirmed.  The Ninth Circuit pointed out that nothing in § 362(b)(4) required the IRS’s action to “serve only welfare purposes before it qualifie[d] for the exception.”  When the court examines the agency’s purposes and concludes that those purposes primarily serve to deter wrongdoing, the court may well hold that the agency’s action fits within the scope of the exception.
In determining whether a complaint falls within the police or regulatory power exception, courts need not examine whether the government unit or agency’s exercise of this power is legitimate. In Board of Governors of the Federal Reserve System v. MCorp Financial, Inc., the Supreme Court held that the Board’s actions fell “squarely” within § 362(b)(4) in commencing two administrative proceedings against MCorp for violating both a Board regulation and a provision of the Federal Reserve Act.
MCorp had argued that for an action to come within the ambit of § 362(b)(4), the court “must first determine whether the proposed exercise of police or regulatory power is legitimate.” The Court disagreed. It found that such a reading would require bankruptcy courts to “scrutinize the validity of every administrative or enforcement action brought against a bankrupt entity,” thus conflicting with the “limited authority Congress has vested in bankruptcy courts.”
II. Factors Considered by Courts in Determining Whether the Exception Applies
A. Actions Falling Within the Exception
When the pecuniary purpose and public policy tests favor a finding that § 362(b)(4)’s police or regulatory power exception applies to the action, the court may find that one or more of three factors are present. First, the court may find that the agency was established to serve the public good. Second, the court may find that the government agency had the authority to decide whether or not to bring the action against the debtor. Finally, the court may find that the agency lacked the power to award monetary damages to specific claimants, but instead, had the express authority to punish the debtor in ways that vindicate the public interest.
If the government unit or agency was created in order to serve the public good, a court may find that a claim brought by that unit or agency falls within the exception to the stay. For example, the EEOC functions as a federal administrative agency “charged with the responsibility of investigating claims of employment discrimination and settling disputes.”
In E.E.O.C. v. Rath Packing Co., the Eight Circuit held that the EEOC’s lawsuit was excepted from the stay because the lawsuit sought to enforce Title VII to “stop a harm to the public—invidious employment discrimination which is . . . detrimental to the welfare of the country.”31 When the government agency’s very action aims to vindicate the public interest, the automatic stay may not apply to that action.
Second, if the government unit may bring a claim at its own discretion, then the court will probably determine that the claim falls within the exception to the stay. For example, the International Trade Commission’s investigations for violations of § 337 of the Tariff Act do not automatically begin with the filing of a complaint. Rather, the filing prompts the ITC to “examine the complaint” and conduct an “informal” investigation.”  In United States International Trade Commission v. Jaffe, the court pointed out that a “formal” ITC investigation for such a violation “does not begin until the ITC determine[s] whether the complaint is properly filed and whether an investigation should be instituted on the basis of the complaint.”34 Accordingly, the court held that the investigation of the debtor fit within the exception to the stay. Likewise, under Massachusetts law, the state real estate commission is not compelled to investigate an agent when a client files a complaint.
Rather, the complaint permits the commission to investigate the agent.  In its discussion of McMullen, the Reyes court reasoned that because Massachusetts law “did not compel the agency to commence an action without first satisfying itself that the pursuit [of] such an action was warranted,” the state agency was the actual party initiating the proceeding against the debtors. Thus, the proceeding fell within the exception to the automatic stay.
Third, if the government unit or agency lacks the power to compel the debtor to pay damages, the court may be persuaded that the unit or agency has “no pecuniary interest” in the matter and thus acted to vindicate the public interest. For example, in McMullen, the Massachusetts real estate board “was neither empowered to compel McMullen to repay the deposit to the [clients], nor to award any other restitutionary remedy.”  Rather, the board’s only enumerated powers were to suspend, revoke, or refuse to renew a broker’s license.  Thus, the First Circuit held that the disciplinary proceeding served principally to protect the public, rather than serve to seek compensation for the losses sustained by the client.  Additionally, a government agency that awards a form of compensation may still be held to act to vindicate the public interest, if the primary purpose of the award is to protect the public. For example, the ITC has the power to require a debtor defendant to forfeit a posted bond to the complainant.
Jaffe court found that this bond’s purpose was not to “compensate the complainant . . . [but rather] to protect the complainant . . . as well as the public interest.”

B. Actions Not Falling Within the Exception
In finding that the pecuniary purpose and public policy tests do not favor application of § 362(b)(4) to the action, the court may find one or more of the following three factors present. First, the court may find that the government unit or agency did not have a choice in bringing the action against the debtor, a sign that the true claimant was not the agency itself, but an individual complainant. Second, the court may find that the agency was empowered to award monetary damages to individual claimants, suggesting that the agency was acting to vindicate private interests instead of the public good. Finally, the court may find that the agency or unit declined to participate in the proceeding at all, thus making it clear that the individual claimant—and not the government unit—brought the action.
When a private party’s complaint “necessitates” government action, the court may hold that § 362(b)(4) does not cover the action. For example, Texas law requires the Texas Real Estate Commission (“TREC”) to investigate the actions and records of the real estate agent once a complaint is filed, if the complaint and evidence provide reasonable cause for an investigation. The TREC “had no independent choice in the matter.”  Accordingly, the Reyes court found that the aggrieved client—and not the TREC—was the party bringing the complaint against the debtor.
Second, if the government unit or agency has the power to award monetary damages to an individual claimant, the court may find that the action does not fall within the exception. The Reyes court found it noteworthy that the TREC “may make a monetary award to the complaining witnesses.”   The agency maintained a Real Estate Recovery Trust Account to this end.  To recover from this Trust Account, the claimant must file a claim with the TREC that is independent from a license revocation complaint.  Accordingly, when a claimant files a complaint with the TREC, he or she seems to be advancing personal interests primarily, while only incidentally vindicating the public interest. Such a claimant could thus be viewed as attempting to collect on a pre-petition debt, an act expressly prohibited by the automatic stay.
Finally, when the government expressly declines to intervene in the matter, the court may hold that the claimant does not come within the exception to the automatic stay. In United States ex rel. Kolbeck v. Point Blank Solutions, Inc., the plaintiff filed an action on behalf of himself and the United States, alleging that the defendants had violated the False Claims Act .51 Subsequently, the government filed a notice “indicating that it had elected not to intervene” in the proceeding.52 This election not to intervene led the Kolbeck court to conclude that the plaintiff’s action “does not constitute an action or proceeding by a government unit” so as to fall within the police or regulatory power exception to the stay.  Where the government does not consider the action “sufficiently significant to merit intervention, any concern that application of the stay would frustrate necessary government functions is greatly diminished.”

Conclusion
In recognizing the “expansiveness” of the automatic stay provision, courts have generally interpreted the police or regulatory power exception narrowly—to ensure that the claims are brought by “actual governmental groups.” When a government unit or agency brings an action against a debtor, a court will examine the true nature of the complaint and the complaining party to determine whether the action falls within the police or regulatory power exception. In determining whether the exception applies, a court will consider the purpose and responsibilities of the government unit or agency; the unit or agency’s discretion to bring (or not bring) a claim after a private individual files a complaint against the debtor; the type(s) of relief the unit or agency may award; and whether the unit or agency elected to participate in the proceedings at all. Courts are not required by the statute or urged by the case law to find the presence of all of these factors in order to hold that the complaint falls within the exception. Nor are courts compelled to look for any specific combination of these factors. Therefore, courts must analyze each case on its unique facts to determine whether the claimant’s action falls within the exception. By not allowing an action to come within the exception if the action primarily adjudicates private interests, the courts prevent individual complainants from gaining a pecuniary advantage over other creditors of the debtor—a significant priority of the Bankruptcy Code.

