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RULE 702 
 

Nicholas Klingerman, Arizona Attorney General’s Office 
 
A. Rule 702 
 
The “old” Ariz. R. Evid. 702 (prior to 2012): 

If scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education, may testify thereto in the form of 
an opinion or otherwise. 

 
Ariz. R. Evid. 702 as amended effective January 1, 2012: 

A witness who is qualified as an expert by knowledge, skill, experience, training, or 
education may testify in the form of an opinion or otherwise if: 

(a) the expert’s scientific, technical, or other specialized knowledge will help the 
trier of fact to understand the evidence or to determine a fact in issue; 
(b) the testimony is based on sufficient facts or data; 
(c) the testimony is the product of reliable principles and methods; and 
(d) the expert has reliably applied the principles and methods to the facts of the 
case. 

 
B. Arizona Criminal Cases Interpreting New Rule 702 
 

 Rule 702 only applies Prospectively.   
o State v. Miller, 234 Ariz. 31, ¶¶ 28-31, 316 P.3d 1219, 1228-29 (2013) 

 Miller went to trial in August 2011, before the new Rule 702 was adopted 
and went into effect. He argued on appeal that fundamental error occurred 
when firearm toolmark identification evidence was admitted under the 
Frye standard but would have been inadmissible under the Daubert 
standard. The Court held that amendments to Rule 702 could not be 
retroactively applied to cases that went to trial in 2011 or earlier. 

 
 General Considerations 

o State v. Bernstein, 237 Ariz. 226, 349 P.3d 200 (2015) 
 “[T]he trial court’s gatekeeping function is not intended to replace the 

adversary system” and that cross-examination and presentation of contrary 
evidence is “the appropriate means for attacking shaky but admissible 
evidence.”  

o Felipe v. Theme Tech Corp., 235 Ariz. 520, 524, ¶ 14, 334 P.3d 210, 214 (App. 
2014) 
 Plaintiff argued that the investigating police officer was a fact witness 

because he observed the accident scene.  The court rejected that argument 
because “[a]lthough Officer Garcia was an ‘actor or viewer’ in the sense 
that he was the Phoenix Police Department’s ‘scene agent,’ his testimony 
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extended beyond his observations at the scene and his physical 
investigation. Specifically, he described various accident reconstruction 
methods, his own reconstruction of this accident, and his opinions of the 
speeds of the vehicles based on his reconstruction.” 

o State v. Randles, 235 Ariz. 547, 551, ¶ 17, 334 P.3d 730, 734 (App. 2014) 
 In a premeditated murder case, the court held that “[o]utside of the driving 

while intoxicated context, our supreme court has consistently explained 
that expert testimony regarding the effects of alcohol intoxication is 
generally inadmissible because the subject is one that is within the 
common knowledge and experience of most jurors.” 

o Glazer v. State, 234 Ariz. 305, 321 P.3d 470 (App. 2014), vacated in part on 
other grounds 237 Ariz. 160, 347 P.3d 1141 (2015).   
 The trial court is not required to hold an evidentiary hearing before 

precluding or admitting expert testimony.   
 Recognizing the circuit split on the necessity of express findings on the 

admissibility of expert testimony and holding that “[a]lthough this court 
encourages superior courts to make findings when addressing pretrial 
challenges pursuant to Arizona Rule of Evidence 702, and such findings 
may be required when evidence is excluded, in this case, the superior court 
did not err in failing to make express findings regarding the admissibility 
of [the expert’s] trial testimony.” 

 
 Rule 702(a): Expert’s Experience  

o State v. Romero, 236 Ariz. 451, 341 P.3d 493 (App. 2014), petition for review 
granted September 1, 2015 (oral argument November 10, 2015):  
 Although disclaiming application under Rule 702(a), the court of appeals’ 

analysis logically fits that provision, stating that “an expert opinion must 
have the requisite qualifications on the particular matter . . . and 
experience in one area does not confer expertise in a related area. Stated 
differently: no expert is competent to express an opinion on every 
subject.”  Romero’s proposed expert specialized in experimental design 
and would discuss the quality of firearm and toolmark identification 
procedures.  The court found that he was not qualified to testify because 
he lacked experience in “any physical sciences on which toolmark analysis 
rests, such as ballistics, metallurgy, or physics,” and “could not describe 
the methods or protocols of a toolmark analyst.”   

 Judge Eckerstrom, specially concurring, disagreed with the majority’s 
analysis, concluding that “Rule 702 does not require an expert to have 
qualifications or expertise parallel to those of the opposing party’s expert.”  
Judge Eckerstrom would have found that Romero’s proposed expert had 
“knowledge, education, and experience far beyond that of the layperson 
for analyzing which scientific or statistical conclusions may be drawn 
from a particular experimental methodology and which may not.”  
Applying the “helpfulness” standard of Salazar-Mercado, Judge 
Eckerstrom finds that the defense expert “far exceeded this modest 
standard.” 
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o State v. Ortiz, 238 Ariz. 329, ___, ¶ 11, 360 P.3d 125, 131 (App. 2015) 
 Reaffirming that “‘the average juror is [not] familiar with the behavioral 

characteristics of victims of child molesting [Child Sexual Abuse 
Accommodation Syndrome],’ thus making [the expert’s] testimony proper 
under Rule 702(a).”  

o Glazer v. State, 234 Ariz. 305, 316, ¶ 31, 321 P.3d 470, 481 (App. 2014), vacated 
in part on other grounds 237 Ariz. 160, 347 P.3d 1141 (2015) (quoting State v. 
Delgado, 232 Ariz. 182, 186, ¶ 12, 303 P.3d 76, 80 (App.2013)).  
 Rejecting argument that the plaintiff’s expert “was not qualified to testify 

on the standard of care regarding the need to install a median barrier 
because he has no highway design experience” because “[w]hether a 
witness is qualified as an expert is to be construed liberally, and it would 
be an abuse of discretion ‘to exclude testimony simply because . . .  the 
proposed expert does not have the specialization that the court considers 
most appropriate.’” 

 The expert had a Ph.D. in transportation engineering; a master’s degree in 
traffic engineering; a bachelor’s degree in civil engineering and a 
“certificate of highway transportation.”  He had been a transportation 
engineer for more than 45 years and was the Assistant Director of the 
Bureau of Highway Traffic program at Pennsylvania State University. He 
also taught at Yale and Penn State and belonged to professional 
organizations.   

o McMurtry v. Weatherford Hotel, Inc., 231 Ariz. 244, 293 P.3d 520 (App. 2013).  
 In a premises liability case involving a historic hotel, rejecting argument 

that plaintiff’s expert was not qualified because the expert did not have 
“experience regarding hotel safety, fire and building code compliance, or 
the architectural design of historic hotels,” where the expert had “training 
and experience limited to private investigation, hotel safety and security.”   

 The court held that the expert had “relevant experience in the realm of 
hotel safety and could assist the jury in determining whether the Hotel 
breached its applicable duty of care. [The expert’s] background and 
familiarity with certain building regulations goes to the weight of his 
testimony, not its admissibility.” 

 
 Rule 702(b) 

o Preston v. Amadei, 238 Ariz. 124, 357 P.3d 159 (App. 2015) 
 The plaintiff’s mother died from a heart attack after being seen by her 

physician.  The plaintiff’s expert would testify that a treating physician 
should involve family to persuade a patient to receive emergency 
treatment when the patient refuses to receive treatment.  The expert would 
also testify that had the defendant’s staff fully and properly apprised the 
plaintiff of his mother’s condition, the plaintiff would have convinced his 
mother to go to the emergency room.   

 The defendant argued that the expert’s testimony was based on 
speculation, but the court of appeals held that the expert’s testimony 
should be admitted because “Rule 702 does not prevent an expert from 
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relying on his or her own years of first-hand experience in a medical 
practice to formulate opinions as to the probable treatment a patient would 
receive and the likely outcome.” 

o Sandretto v. Payson Healthcare Mgmt., Inc., 234 Ariz. 351, 322 P.3d 168 (App. 
2014) 
 The plaintiff’s expert planned to testify that the plaintiff developed 

Complex Regional Pain Syndrome (CRPS) after multiple surgeries to 
clean out a MRSA infection.  The defense argued that the expert’s 
“causation opinion was ‘medical mumbo-jumbo’ and ‘rank speculation’ 
that ‘Rule 702 was designed to prevent.’”  

 The court of appeals held that the expert’s testimony was permissible 
because “[w]hen a properly qualified physician with expertise in a 
recognized medical condition opines on the cause of the condition in a 
particular patient based on his examination and testing, such testimony is 
admissible unless the opponent proffers scientific evidence challenging the 
reliability of the underlying principles and application. . . . Reliance on 
internet-based general medical information with disclaimers against using 
the information for medical diagnosis and treatment does not satisfy this 
requirement.”  

 The court also held that the defendant’s “challenge of [the expert’s] 
testimony based on isolated portions of his testimony and the testimony of 
[the defense’s expert] does not present a Rule 702 argument; rather, it is a 
jury argument going to the weight and credibility of the testimony.”   

o State v. Sosnowicz, 229 Ariz. 90, 270 P.3d 917 (App. 2012).    
 Although not entirely a Rule 702(b) case, holding that when “the medical 

examiner’s opinion regarding the manner of death is based largely on the 
testimony of lay witnesses whose credibility the jury can determine 
without the aid of expert testimony, an expert’s opinion regarding the 
manner of death would normally be inadmissible.  On the other hand, a 
medical examiner’s testimony regarding the manner of death that is based 
primarily on the expert’s external and internal examination of the body 
will frequently assist the jury in understanding the evidence and would 
ordinarily be admissible.” 

 
 Rule 702(c) and (d) (Daubert Factors and Other Considerations) 

o State ex rel. Montgomery v. Miller (Madrid), 234 Ariz. 289, 321 P.3d 454 (App. 
2014) 
 Defense attacked admissibility of retrograde extrapolation calculation for 

determining blood alcohol content. After evidentiary hearing at which 
experts for State and defense testified, trial court precluded the use of the 
technique. The State special actioned and the court reversed.   

 The Court applied and analyzed Daubert’s five non-exclusive factors:  
 (1) Whether the expert’s theory or technique can be tested;  
 (2) Whether the theory or technique has been subjected to peer 

review and publication;  
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 (3) Whether the technique or theory is generally accepted within 
the relevant scientific community;  

 (4) The known or potential rate of error of the technique or theory 
when applied; and  

 (5) The existence and maintenance of standards controlling 
application of the technique.   

 The Court also analyzed the following other factors:  
 (A) Whether the expert’s testimony is prepared solely in 

anticipation of litigation, or is based on independent research;  
 (B) Whether the expert’s field of expertise/discipline is known to 

produce reliable results;  
 (C) Whether other courts have determined that the expert’s 

methodology is reliable;  
 (D) Whether there are non-judicial uses for the expert’s 

methodology/science;  
 (E) Whether the expert employs the same care as a litigation expert 

as he would in his regular professional work outside the 
courtroom;  

 (F) Whether the expert has accounted for obvious alternative 
explanations; and  

 (G) Whether the expert’s opinion adequately accounts for available 
data and unknown variables. 

o Ariz. State Hosp./Ariz. Cmty. Prot. & Treatment Ctr. v. Klein, 231 Ariz. 467, 473, 
¶ 28, 296 P.3d 1003, 1009 (App. 2013).   
 Reiterating that Daubert applies to “soft science” experts, but that all “the 

factors identified in Daubert may or may not be pertinent in assessing 
reliability, depending on the nature of the issue, the expert’s particular 
expertise, and the subject of his testimony.’” 

 
 Rule 702(a) and (c) – Child Molestation Testimony; Experts Testifying based on 

Experience; and Error Rates. 
o State v. Buccheri-Bianca, 233 Ariz. 324, 312 P.3d 123 (App. 2013) 

 The court found that the State expert Wendy Dutton’s testimony on child 
molestation victim characteristics and behavior admissible under Rule 
702(a) because courts “cannot assume that the average juror is familiar 
with the behavioral characteristics of victims of child molesting.”  
Additionally, testimony based on experience is admissible under Rule 
702(c) because “Rule 702 is not intended to prevent expert testimony 
based on experience.”  Courts need not assess all testimony for known or 
potential error rates.   

 But see State v. Salazar-Mercado, 234 Ariz. 590, 325 P.3d 996 (2014) 
(whether Dutton’s general testimony satisfies new Rule 702(a)-(c) is 
unresolved and may be addressed in future cases; the defendants in 
Buccheri-Bianca and Salazar-Mercado did not request evidentiary 
hearings or put on evidence before the trial judges and instead offered 
those judges to rely on their previous experience with the witness). 



 

6 

 
 Rule 702(d) – Cold Experts. 

o State v. Salazar-Mercado, 234 Ariz. 590, 325 P.3d 996 (2014) 
 Rule 702(d) does not specifically require the testifying expert to be the one 

who applies the principles and methods to the facts of the case, so long as 
other evidence makes that connection. “Cold experts” or “blind experts” 
who testify on general principles but do not know the facts of the case are 
permitted in the federal system, and likewise they shall be permitted in 
Arizona courts. 

 
 Rule 702(d) – Claims that an Expert has not Properly Applied Generally Reliable 

Principles.   
o State v. Bernstein, 237 Ariz. 226, 349 P.3d 200 (2015) 

 After finding the Scottsdale Crime Laboratory’s gas chromatograph was a 
non-conforming instrument and violated the Lab’s accreditation standards, 
the trial court precluded BAC results under Rule 702(d).  The Supreme 
Court reversed, holding that although Rule 702(d) “forecloses the 
approach of leaving challenges to an expert’s application of a 
methodology exclusive to the jury, . . . alleged flaws in the application of a 
reliable methodology should not result in exclusion of evidence unless 
they so infect[] the procedure as to make the results unreliable.”   

 
C. Daubert and Forensic Sciences. 

 
 Firearm / Toolmark Analysis.   

 State v. Romero, 236 Ariz. 451, 341 P.3d 493 (App. 2014), review granted 
o Majority opinion holds that firearms and toolmark identification evidence is 

generally admissible in federal courts under Daubert, and therefore it is 
admissible under new Ariz. R. Evid. 702 as well.  Majority also permits 
State’s expert to testify to a “match” because the expert said his identification 
was “to a reasonable degree of scientific certainty.” 

 United States v. Green, 405 F. Supp. 2d 104, 124 (D. Mass. 2005) 
o Court noted that every previous court to address the issue admitted the expert 

evidence but “without any searching review, much less a hearing.” After 
holding a hearing, judge decides to admit some evidence reluctantly out of 
concern that preclusion would not survive appellate review. “The more courts 
admit this type of toolmark evidence without requiring documentation, 
proficiency testing, or evidence of reliability, the more sloppy practices will 
endure; we should require more.” 

 United States v. Taylor, 663 F. Supp. 2d 1170, 1179–80 (D.N.M. 2009) 
o The evidence before the Court indicates that when a bullet is fired from a gun, 

the gun will impart to the bullet a set of markings that is, at least to some 
degree, unique to that gun. . . .  However, because of the limitations on the 
reliability of firearms identification evidence discussed above, Mr. Nichols 
will not be permitted to testify that his methodology allows him to reach this 
conclusion as a matter of scientific certainty.” 
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 United States v. Hicks, 389 F.3d 514, 526 (5th Cir. 2004) 
o Finding that firearm / toolmark testimony was admissible because “the 

matching of spent shell casings to the weapon that fired them has been a 
recognized method of ballistics testing in this circuit for decades.”   

 United States v. Casey, 928 F. Supp. 2d 397, 400 (D.P.R. 2013)  
o “The Court declines to follow sister courts who have limited expert testimony 

based upon the 2008 and 2009 NAS reports and, instead, remains faithful to 
the long-standing tradition of allowing the unfettered testimony of qualified 
ballistics experts.”  

 
 U.S. Dep’t of Justice notified Mississippi that one of its death penalty convictions 

involved scientific testimony by an FBI firearms examiner, and USDOJ and FBI 
provided the following statement: 

o “The science regarding firearms examinations does not permit examiner 
testimony that a specific gun fired a specific bullet to the exclusion of all other 
guns in the world. The examiner could testify to that information, to a 
reasonable degree of scientific certainty, but not absolutely. Any individual 
association or identification conclusion effected through this examination 
process is based not on absolute certainty but rather a reasonable degree of 
scientific certainty. As with any process involving human judgment, claims of 
infallibility or impossibility of error are not supported by scientific standards.” 

 National Research Council, National Academy of Sciences, Strengthening Forensic 
Science in the United States: A Path Forward, 150-155 (2009), 
https://www.ncjrs.gov/pdffiles1/nij/grants/228091.pdf. 

o “…the decision of the toolmark examiner remains a subjective decision based 
on unarticulated standards and no statistical foundation for estimation of error 
rates.” 

o “Because not enough is known about the variabilities among individual tools 
and guns, we are not able to specify how many points of similarity are 
necessary for a given level of confidence in the result. Sufficient studies have 
not been done to understand the reliability and repeatability of the methods. 
The committee agrees that class characteristics are helpful in narrowing the 
pool of tools that may have left a distinctive mark. Individual patterns from 
manufacture or from wear might, in some cases, be distinctive enough to 
suggest one particular source, but additional studies should be performed to 
make the process of individualization more precise and repeatable.” 

o “A fundamental problem with toolmark and firearms analysis is the lack of a 
precisely defined process. AFTE has adopted a theory of identification, but it 
does not provide a specific protocol. . . . This AFTE document, which is the 
best guidance available for the field of toolmark identification, does not even 
consider, let alone address, questions regarding variability, reliability, 
repeatability, or the number of correlations needed to achieve a given degree 
of confidence.” 
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 Assoc. of Firearm and Tool Mark Examiners (AFTE), The Response of the 
Association of Firearm and Tool Mark Examiners to the February 2009 National 
Academy of Science Report “Strengthening Forensic Science in the United States: A 
Path Forward,” AFTE Journal, Volume 41, No. 3 (June 22, 2009). 

o “There is an extensive body of research, extending back over one hundred 
years, which establishes the accuracy, reliability, and validity of conclusions 
rendered in the field of firearm and toolmark identification.” 
 

 Fingerprints 
 State v. Favela, 234 Ariz. 433, 323 P.3d 716 (App. 2014) 

o Holding that ACE-V fingerprint analysis is generally admissible under 
Daubert because the “overwhelming consensus from federal jurisdictions is 
that, even when considered ‘[i]n terms of specific Daubert factors, the 
reliability of the technique has been tested in the adversarial system for over a 
century and has been routinely subject to peer review,’ and that ‘absent novel 
challenges, [expert testimony regarding] fingerprint evidence is sufficiently 
reliable to satisfy Rule 702 and Daubert.’”  

 United States v. Herrera, 704 F.3d 480 (7th Cir. 2013)  
o Finds ACE-V fingerprint analysis generally admissible under Daubert. 

Holding, “defendant intimates that any evidence that requires the sponsorship 
of an expert witness, as fingerprint evidence does, must be found to be good 
science before it can be admitted under the doctrine of the Daubert case and 
Rules 702 or 703 of the Federal Rules of Evidence. But expert evidence is not 
limited to ‘scientific’ evidence, however such evidence might be defined. It 
includes any evidence created or validated by expert methods and presented 
by an expert witness that is shown to be reliable.” 

 United States v. Llera Plaza, 188 F. Supp. 2d 549 (E.D. Pa. 2002) 
o Includes a detailed discussion of ACE-V fingerprint analysis and the ability to 

testify that a particular latent print is a “match.”   
 

 Handwriting Analysis 
 United States v. Prime, 431 F.3d 1147 (9th Cir. 2004) 

o “Handwriting analysis is performed by comparing a known sample of 
handwriting to the document in question to determine if they were written by 
the same person.  The government and Storer provided the court with ample 
support for the proposition that an individual’s handwriting is so rarely 
identical that expert handwriting analysis can reliably gauge the likelihood 
that the same individual wrote two samples.” 

 United States v. Mooney, 315 F.3d 54 (1st Cir. 2002) 
o Allowing handwriting expert to testify to a match and stating, “Accordingly, 

once a trial judge determines the reliability of the proffered expert’s 
methodology and the validity of his reasoning, the expert should be permitted 
to testify as to the inferences and conclusions he draws from it, and any flaws 
in his opinion may be exposed through cross-examination or competing expert 
testimony.” 
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 United States v. Yagman, No. CR 06-227(A)-SVW, 2007 WL 4409618 (C.D. Cal. 

May, 22, 2007)  
o Although unpublished, collects cases from multiple circuit courts and district 

courts applying Daubert to handwriting analysis.   
 United States v. Saelee, 162 F. Supp. 2d 1097 (D. Alaska 2001)  

o “First of all, the court would point out that it is not holding that handwriting 
analysis can never be a field of expertise under the Federal Rules of Evidence.  
The court is merely holding that the Government has failed to meet its burden 
of establishing that the proffered expert testimony in this case is admissible 
under Rule 702.”  Court extremely critical of the “guild” system of training 
apprentices rather than application of scientific methods and principles. 

 United States v. Hines, 55 F. Supp. 2d 62 (D. Mass. 1999) 
o “I find Harrison’s testimony meets Fed. R. Evid. 702’s requirements to the 

extent that she restricts her testimony to similarities or dissimilarities between 
the known exemplars and the robbery note.  However, she may not render an 
ultimate conclusion on who penned the unknown writing.”  

 United States v. Hidalgo, 229 F. Supp. 2d 961 (D. Ariz. 2002)  
o “For the foregoing reasons, we GRANT the defendants’ motion to exclude 

expert opinion testimony that the handwriting on the questioned documents is 
in fact the handwriting of a defendant.  We DENY the defendants’ motion to 
exclude testimony on the mechanics and characteristics of handwriting or 
handprinting, methodology, comparisons of similarities and dissimilarities, 
and any other factors that would be helpful to the jury in making a finding of 
identity or non-identity, short of an ultimate opinion.”  

 
 Hair Microscopy 

 State v. Reid, 757 A.2d 482 (Conn. 2000)  
o Where the forensic examiner did not testify to a match, stating, “Because the 

expert testimony pertaining to the hair analysis was relevant to an issue in the 
case, namely, the identity of the victim’s attacker, and because the defendant’s 
challenge to the methodology affected the weight of the testimony and not its 
reliability, we conclude that the trial court properly admitted the testimony.” 

 Meskimen v. Commonwealth, 435 S.W.3d 526 (Ky. 2013) 
o “In this case, the Commonwealth offered evidence that has been admissible in 

the state of Kentucky for many years.  Microscopic hair analysis is a 
scientifically reliable method, and we, therefore, do not require that a Daubert 
hearing be held with regard to the admittance of such evidence. . . .  With that 
being said, the state of scientifically accepted evidence is ever changing, and 
what is scientifically acceptable today may be found to be incorrect or 
obsolete in the future.”   
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 Spencer S. Hsu, FBI Admits Flaws in Hair Analysis over Decades, Wash. Post, April 
18, 2015, http://www.washingtonpost.com/local/crime/fbi-overstated-forensic-hair-
matches-in-nearly-all-criminal-trials-for-decades/2015/04/18/39c8d8c6-e515-11e4-
b510-962fcfabc310_story.html  

o Discussing the flaws with hair match analysis that led the FBI to report that 
examiners incorrectly testified that hair results were matches.   

 USDOJ letter to Mississippi officials that Willie Manning’s conviction based on hair 
microscopy testimony at trial that is unsupported by evidence prompts Mississippi 
Supreme Court to grant stay of execution with only four hours to spare. Spencer S. 
Hsu, Willie Jerome Manning is Granted Stay of Execution by Mississippi High Court, 
Wash. Post, May 7, 2013, http://www.washingtonpost.com/local/crime/willie-jerome-
manning-is-granted-stay-of-execution-by-mississippi-high-
court/2013/05/07/1e5855b2-b6b4-11e2-aa9e-a02b765ff0ea_story.html  
 

 Comparative Bullet Lead Analysis 
  After the National Research Council published a report in 2004 finding no scientific 

reliability, comparing the amounts of lead and other trace elements in bullets is no 
longer a valid practice. 

 The FBI—the only agency to perform CBLA—no longer does so.   
 Clemons v. State, 896 A.2d 1059 (Md. 2006)  

o Suggesting that CBLA fails both Frye and Daubert because “is clear that a 
genuine controversy exists within the relevant scientific community about the 
reliability and validity of CBLA.”   

 Maryland v. Kulbicki, __ S. Ct. __, 2015 WL 5774453 (per curiam, Oct. 5, 2015)  
o Attorney in 1995 not ineffective for failing to challenge State’s CBLA expert 

because CBLA was widely-accepted at the time and did not fall into disrepute 
until later, as shown in Clemons.   

 Ragland v. Commonwealth, 191 S.W.3d 569 (Ky. 2006)  
o “The scientific study commissioned by the FBI Laboratory, itself, raised 

questions about the reliability and relevancy of CBLA that were sufficiently 
serious to convince the Laboratory to discontinue forthwith CBLA testing.”   
 

 DNA 
 District Attorney’s Office for Third Judicial Dist. v. Osborne, 557 U.S. 52 (2009)  

o Although not addressing Rule 702, stating, “DNA testing has an unparalleled 
ability both to exonerate the wrongly convicted and to identify the guilty. It 
has the potential to significantly improve both the criminal justice system and 
police investigative practices.” 

 United States v. McCluskey, 954 F. Supp. 2d 1224 (D.N.M. 2013)  
o “In determining that a separate, pretrial hearing is not required under Daubert, 

the Court observes that a number of courts have held that judicial notice of the 
reliability of PCR/STR DNA analysis can be taken. See, e.g., United States v. 
Beasley, 102 F.3d 1440, 1448 (8th Cir.1996); State v. Butterfield, 27 P.3d 
1133, 1143 (Utah 2001).” 
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 Gas Chromatograph/Mass Spectrometer 
 State v. Bernstein, 237 Ariz. 226, 349 P.3d 200 (2015)  

 Holding that gas chromatograph testing satisfied Rule 702(a)-(c).    
 But Scottsdale DUI crime lab electropherogram printouts were routinely 

erroneous, and criminalists working in the lab routinely criticized the failure 
of the lab to correct these errors. The criticism of the lab was so strong that 
trial court, in consolidated hearing for 11 cases, precludes blood results under 
Rule 702(d) because the lab did not reliably apply accepted methodology. 

 Court of Appeals reversed, based primarily on trial court’s finding that there 
was no evidence that any of the tests on the 11 defendants’ samples were 
inaccurate. 

 Supreme Court vacated Court of Appeals’ opinion but agreed with the 
conclusion that the State’s evidence should not be precluded except in the 
most extraordinary of cases. 
 

 Strangulation 
 State v. Delgado, 232 Ariz. 182, ¶¶ 9-17, 303 P.3d 76, 80-81 (App. 2013)  

 In case charging aggravated assault by strangulation, emergency room 
physician Ronald Salik testified as “strangulation expert” based on his 
experience in treating patients, opining that red marks on neck of victim (as 
shown in police photographs) were consistent with neck compression. 

 Defense argued that Dr. Salik’s testimony was not based on his specialized 
training but on self-reports given by patients. If a patient told him that s/he 
had been strangled, then he accepted that report. There was no way to test it. 
For this reason, his evidence should have been precluded because he was 
merely vouching for the alleged victim. See Lindsey; State v. Sosnowicz, 229 
Ariz. 90, ¶¶ 19-20, 270 P.3d 917, 922-23 (App. 2012). 

 Court of Appeals found Salik testimony was properly admitted. He had 
specialized training as ER physician; whether his patients accurately reported 
the cause of their injuries was a question of weight and not admissibility and 
thus should be considered by the jury. 
 

 Polygraphs 
 State v. Perez, 233 Ariz. 38, 308 P.3d 1189 (App. 2013)  

o Polygraphs are still inadmissible under new Rule 702 / Daubert standard.  
Recognizes that federal courts have abandoned the per se rule against 
polygraphs but declines to do so until parties show that polygraphs have 
changed since State v. Hoskins, 199 Ariz. 127, 14 P.3d 997 (2000). 
 

 Abusive Head Trauma (previously Shaken Baby Syndrome) 
 Cavazos v. Smith, 132 S. Ct. 2 (2011)  

o The Ninth Circuit granted habeas corpus relief to a grandmother convicted of 
shaking a grandchild to death under Jackson v. Virginia, because no rational 
jury could have found sufficient evidence to convict. The Supreme Court 
vacated the opinion for reconsideration. The Ninth Circuit granted the writ 
again, the Supreme Court vacated again for reconsideration, and the Ninth 



 

12 

Circuit then granted the writ a third time. By per curiam order, the Supreme 
Court reversed. Justice Ginsburg (joined by Justices Sotomayor and Breyer) 
dissented, finding that the Ninth Circuit correctly applied the law. Ginsburg 
also focused on the science backing the theory of AHT. 
 

 
 Wolfe v. State, __ S.W.3d __, 2015 WL 831720 (Tex. App. Feb. 26, 2015)  

o State’s doctors allowed to testify that child was victim of abusive head trauma 
because it is accepted in pediatrics. State’s doctors admitted they were not 
familiar with literature criticizing the diagnosis, but were aware of the debate 
between pediatrics and biomechanics on this issue, claiming that those in 
biomechanics “don’t deal with real people.” Court of Appeals found no abuse 
of discretion in admitting general testimony about abusive head trauma, 
noting that appellate counsel did not challenge any of the testimony as to the 
victim in particular. Dissenting opinion alleges that appellate counsel made 
such a challenge and the issue should have been reached because there were 
serious questions about the reliability of the doctors’ conclusions (but the 
dissent does not offer a full analysis on the merits). 

 Day v. State, 303 P.3d 291 (Okla. Crim. App. 2013) 
o Daubert hearing not required before admitting testimony of expert on abusive 

head trauma.   Note: Oklahoma only applies Daubert to novel sciences. 
 Hamilton v. Commonwealth, 293 S.W.3d 413 (Ky. App. 2009) 

o Trial court abused its discretion by failing to hold a Daubert hearing on 
abusive head trauma.   

 Most cases that criticize abusive head trauma are in context of post-conviction relief 
proceedings, raised as newly-discovered evidence or as ineffective assistance of 
counsel claims. See, e.g., State v. Denz, 232 Ariz. 441, 306 P.3d 98 (App. 2013) 
(failure to investigate causation of child’s head injury was ineffective; post-conviction 
counsel obtained affidavit from expert who could have testified as to lack of evidence 
of causation); Ex parte Henderson, 384 S.W.3d 833 (Tex. Crim. App. 2012) (medical 
examiner who testified to homicide at trial reviewed defense expert opinions and 
agreed that he was wrong at trial); State v. Edmunds, 746 N.W.2d 590 (Wis. App. 
2008) (babysitter’s conviction vacated due to new scientific evidence undercutting 
state’s experts at trial who testified that the manner of death was homicide). 

 Even in cases where State’s experts are permitted to testify, or even go unchallenged 
by the defense, the nature of the diagnosis as providing the actus reus and the mens 
rea for the crime can result in a failure to prove guilt beyond a reasonable doubt. See 
State v. Consaul, 332 P.3d 850 (N.M. 2014) (doctors’ speculation that oxygen 
deprivation resulted from suffocation not supported by evidence); State v. West, 2-CA 
CR 2008-0342, 2012 WL 723752 (Ariz. App., March 5, 2012) (trial court granted 
post-verdict motions for judgment of acquittal after husband and wife each convicted 
of child abuse under AHT theory; husband’s reversal upheld but wife’s conviction 
reinstated). 

 Some legal scholarship challenges abusive head trauma. See Deborah Tuerkheimer, 
The Next Innocence Project: Shaken Baby Syndrome and the Criminal Courts, 87 
Wash. U. L. Rev. 1 (2009); Keith A. Findley, et al., Shaken Baby Syndrome, Abusive 
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Head Trauma, and Actual Innocence: Getting it Right, 12 Hous. J. Health L. & Pol’y 
230 (2012).  Nevertheless, “Defense motions to exclude expert testimony regarding 
[shaken baby syndrome] have, almost without exception, proven unsuccessful.”  
Tuerkheimer, supra, at 32. 

 
 Eyewitness Experts 

 State v. Forde, 233 Ariz. 543, ¶¶ 67-68, 315 P.3d 1200, 1219 (2014) 
o Expert testimony on behavioral characteristics affecting eyewitness 

testimony is admissible, but expert may not opine on the accuracy of a 
particular identification because that invades the province of the jury. See 
State v. Lindsey, 149 Ariz. 472, 475, 720 P.2d 73, 76 (1986). 
 

 Retrograde BAC 
 State ex rel. Montgomery v. Miller (Madrid), 234 Ariz. 289, 321 P.3d 454 (App. 

2014)  
o Satisfies Rule 702 

 
 Police Officers’ “Training and Experience” 

 Gang Behavior Testimony   
o United States v. Hankey, 203 F.3d 1160 (9th Cir. 2000) 

 “[T]he witness had devoted years working with gangs, knew their 
‘colors,’ signs, and activities. . . .  He had communicated and worked 
undercover with thousands of other gang members.  This type of street 
intelligence might be misunderstood as either remote (some dating 
back to the late 1980’s) or hearsay (based upon current 
communications about ‘retaliation’ and ‘code of silence.’), but FRE 
702 works well for this type of data gathered from years of experience 
and special knowledge.” 

o State v. Guarino 
 Although not a Rule 702 case, Guarino provides a template for the 

admission of such testimony.   
 The supreme court noted that the detectives’ testimony was based on: 

(1) trainings, (2) observations, and (3) experiences that collectively 
formed the bases for their expertise.  Their knowledge and experience 
was based on a wide range of sources, including supervised training in 
the field, working as undercover officers in frequent contact with gang 
members, attending and instructing at seminars on gang-related 
activity, collaborating with prison intelligence officials, debriefing 
gang members when they end their gang memberships, talking to gang 
members acting as informants, conducting wire taps, and intercepting 
and reading gang members’ mail.  

 
 Narcotics Trade – United States v. Plunk, 153 F.3d 1011, 1017 (9th Cir. 1998), 

overruled on other grounds, United States v. Hankey, 203 F.3d 1160 (9th Cir. 2000) 
o The court based its ruling, inter alia, on evidence that Speziale (1) possessed 

extensive experience working undercover in large-scale drug trafficking 
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organizations, (2) had served as an instructor to the FBI and the DEA on 
wiretap techniques, and (3) had listened to more than 350 wiretaps in which 
narcotics traffickers were communicating using codes and other jargon. 
Although Plunk’s attorney sought to make much on voir dire of the fact that 
Speziale had no formal training in the use of drug-culture code, we are not 
persuaded. ‘[H]ard-core drug trafficking scarcely lends itself to ivied halls. In 
a rough-and-ready field such as this, experience is likely the best teacher.’” 
 

 Drug Ledger Testimony – Dixon v. Commonwealth, 149 S.W.3d 426 (Ky. 2004) 
o Collecting cases and stating, “The type of expert opinion offered by Detective 

Duvall has been almost routinely admitted in drug cases.” 
 

 Horizontal Gaze Nystagmus – State v. Hullinger, 649 N.W.2d 253 (S.D. 2002) 
o Collecting cases and stating, “The overwhelming majority of jurisdictions 

having addressed the issue permit the admission of evidence of HGN testing 
in criminal trials involving charges of driving while intoxicated.” 

 
 Failed Fourth Amendment challenges that potentially involve some aspect of expert 

testimony.  
o State v. Moreno, 236 Ariz. 347, 340 P.3d 426 (App. 2014) – police officer’s 

stop of vehicle for “excessive tint” upheld even though his tint meter showed 
that the tint was within legal limits. 

o State v. Moran, 232 Ariz. 528, 307 P.3d 95 (App. 2013) – officer stopped 
vehicle for speeding; stop upheld because officer testified that he was trained 
to detect a vehicle’s speed within five miles per hour. 

 
 Drug-sniffing dogs Issues that may involve expert testimony 

o Florida v. Harris, 133 S.Ct 1050 (2013) – unanimous court held that there is 
no checklist for what documents / evidence needs to be provided as a 
precondition to admitting evidence obtained pursuant to a dog sniff. Such will 
be determined on a case-by-case basis. False-positives and other issues related 
to a dog’s performance may be relevant in any particular case. Because in this 
case, the defendant presented insufficient evidence to challenge the dog’s 
reliability, probable cause should have been found. 

o United States v. Burgos-Montes, 786 F.3d 92, 116 (1st Cir. 2015) (on a 
challenge to a cadaver-dog handler’s testimony, noting that “the prosecution 
witnesses offered virtually no evidence that the scientific reliability of such a 
use had been established, or that their investigation protocols were generally 
accepted for such a use,” but finding any possible error harmless in part 
because “the prosecution witnesses cited no studies or reports to buttress their 
experience-based observations, nor claimed any special scientific expertise, 
and in which the defense gave the jury ample evidence from which to judge 
for themselves whether a cadaver dog alert that revealed no cadaver was 
anything more than a false alert”). 



























FBI Testimony on Microscopic Hair Analysis
Contained Errors in at Least 90 Percent of Cases in

Ongoing Review

26 of 28 FBI Analysts Provided Testimony or Reports
with Errors

Washington, D.C.
April 20, 2015

Contacts:

Paul Cates, Innocence Project, pcates@innocenceproject.org

Ivan Dominguez, NACDL, idominguez@nacdl.org

Emily Pierce, Department of Justice, (202) 514-2007

Michael P. Kortan, Federal Bureau of Investigation, (202) 324-5352

The United States Department of Justice (DOJ), the Federal Bureau of Investigation (FBI), the
Innocence Project, and the National Association of Criminal Defense Lawyers (NACDL) reported today
that the FBI has concluded that the examiners’ testimony in at least 90 percent of trial transcripts the
Bureau analyzed as part of its Microscopic Hair Comparison Analysis Review contained erroneous
statements. Twenty-six of 28 FBI agent/analysts provided either testimony with erroneous statements
or submitted laboratory reports with erroneous statements. The review focuses on cases worked prior
to 2000, when mitochondrial DNA testing on hair became routine at the FBI. The DOJ, FBI, Innocence
Project, and NACDL have been working jointly on this review and share the same goal of ensuring the
integrity of the American justice system in all respects. All of the parties are committed to addressing
this situation properly and will continue to work together in a collaborative and professional manner.

“The Department has been working together with the Innocence Project and NACDL to address errors
made in statements by FBI examiners regarding microscopic hair analysis in the context of testimony
and laboratory reports. Such statements are no longer being made by the FBI, and the FBI is also now
employing mitochondrial DNA hair analysis in addition to microscopic analysis,” said Amy Hess,
Executive Assistant Director, Science and Technology Branch, FBI. “However, the Department and the
FBI are committed to ensuring that affected defendants are notified of past errors and that justice is
done in every instance. The Department and the FBI also are committed to ensuring the accuracy of
future hair analysis testimony, as well as the application of all disciplines of forensic science. The
Department and FBI have devoted considerable resources to this effort and will continue to do so until
all of the identified hair cases are addressed.”

“These findings confirm that FBI microscopic hair analysts committed widespread, systematic error,
grossly exaggerating the significance of their data under oath with the consequence of unfairly
bolstering the prosecutions’ case,” said Peter Neufeld, Co-Director of the Innocence Project, which is
affiliated with Cardozo School of Law. “While the FBI and DOJ are to be commended for bringing these
errors to light and notifying many of the people adversely affected, this epic miscarriage of justice calls
for a rigorous review to determine how this started almost four decades ago and why it took so long to
come to light. We also need lawmakers in Washington to step up and demand research and national
standards to prevent the exaggeration of results in reports and in testimony by crime lab analysts.”

Norman L. Reimer, Executor Director of NACDL added, “It will be many months before we can know
how many people were wrongly convicted based on this flawed evidence, but it seems certain that there
will be many whose liberty was deprived and lives destroyed by prosecutorial reliance on this flawed,
albeit highly persuasive evidence. Just as we need lawmakers to prevent future systemic failures, we
need courts to give those who were impacted by this evidence a second look at their convictions.”

The FBI and DOJ agreed to conduct a review of criminal cases involving microscopic hair analysis after
the exoneration of three men convicted at least in part because of testimony by three different FBI hair
examiners whose testimony was scientifically flawed. The Innocence Project and NACDL, with its
partners David Koropp, Partner at Winston & Strawn LLP, and his colleagues, and Michael R.
Bromwich, Managing Principal of The Bromwich Group, who served as the Inspector General of DOJ
from 1994-1999, worked with the FBI and DOJ in determining the scope and protocols for the review.
The review encompasses cases where FBI microscopic hair comparison was used to link a defendant to
a crime and covers cases in both federal and state court systems. It does not, however, cover cases
where hair comparison was conducted by state and local crime labs, whose examiners may have been
trained by the FBI. The FBI has trained hundreds of state hair examiners in annual two-week training
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courses.

The government identified nearly 3,000 cases in which FBI examiners may have submitted reports or
testified in trials using microscopic hair analysis. As of March 2015, the FBI had reviewed
approximately 500 cases. The majority of these cases were trials and the transcript of examiner
testimony was reviewed. Some of these cases ended in guilty pleas, limiting the review to the original
lab report. In the 268 cases where examiners provided testimony used to inculpate a defendant at trial,
erroneous statements were made in 257 (96 percent) of the cases. Defendants in at least 35 of these
cases received the death penalty and errors were identified in 33 (94 percent) of those cases. Nine of
these defendants have already been executed and five died of other causes while on death row. The
states with capital cases included Arizona, California, Florida, Indiana, Missouri, Ohio, Oklahoma,
Pennsylvania, Tennessee, and Texas. It should be noted that this is an ongoing process and that the
numbers referenced above will change.

All but two of 28 FBI examiners provided testimony that contained erroneous statements or authored
lab reports with such statements. The review has shown that the FBI examiners testified in cases in 41
states.

In light of these findings, the Department of Justice and FBI have committed to working with the
Innocence Project and NACDL to take the following steps:

Conduct an independent investigation of the FBI Laboratory protocols, practices, and

procedures to determine how this occurred and why it was allowed to continue for so long.

Continue aggressive measures and review the process to determine whether additional steps

could be taken to secure the transcripts and/or lab reports and review the hundreds of

remaining cases that may contain invalid scientific statements.

Strongly encourage the states again to conduct their own independent reviews where its

examiners were trained by the FBI.

The Innocence Project, NACDL, and Winston & Strawn LLP are assisting the Department of Justice as
it works to locate and notify defense counsel of the results of this review—especially critical in the cases
of each person where error was identified in accordance with the protocols established for the review.
NACDL is working to ensure that all individuals who were defendants in affected cases will have access
to a volunteer lawyer to review this new evidence, advise them on how it may impact their conviction,
and challenge convictions based on the invalid evidence in appropriate cases. The legal groups are not
releasing the names of the defendants affected at this time, leaving it to the defendants and their
lawyers to determine what to do with the information and whether to disclose the error to the press.

The FBI has agreed to provide free DNA testing where there is either a court order or a request for
testing by the prosecution. Additionally, in federal cases, DOJ will not raise procedural objections, such
as statute of limitations and procedural default claims, in response to defendants’ petitions seeking a
new, fair trial because of the faulty evidence. But the majority of the FBI examiner testimony was
provided in state court prosecutions, and it will be up to the individual states to determine if they will
follow DOJ’s leading in permitting these cases to be litigated.

Before mitochondrial DNA testing was used to analyze hair in criminal cases, prosecutors throughout
the country routinely relied on microscopic hair comparison to link a criminal defendant to a crime.
The practice was deemed “highly unreliable” in the 2009 National Academy of Sciences report on
forensic science, Strengthening Forensic Science in the United States: A Path Forward. Nevertheless,
some jurisdictions continue to use hair analysis where mitochondrial DNA testing is deemed too
expensive, time consuming or is otherwise unavailable. According to Innocence Project data, 74 of the
329 wrongful convictions overturned by DNA evidence involved faulty hair evidence.

Over the course of 25 years, the FBI conducted multiple two-week training courses that reached several
hundred state and local hair examiners throughout the country and that incorporated some of the same
scientifically flawed language that the FBI’s examiners had used in some lab reports and often in trial
testimony. In response to the FBI/DOJ review, the Texas Forensic Science Commission has already
begun a review of cases handled by analysts at state and local crime labs. Similar audits are needed in
most other states.

- More on FBI/DOJ Microscopic Hair Comparison Analysis Review
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FBI/DOJ Microscopic Hair Comparison Analysis Review

Updates:

4/20/15 Press Release: FBI Testimony on Microscopic Hair Analysis Contained Errors in at

Least 90 Percent of Cases in Ongoing Review

4/19/15 Press Release: Department of Justice and FBI Joint Statement on Microscopic Hair

Analysis

The FBI, in conjunction with the Department of Justice (DOJ), is engaged in a review of scientific
testimony provided by FBI Laboratory examiners in cases involving microscopic hair comparisons.

The purpose of the review is to ensure that FBI Laboratory examiner testimony regarding microscopic
hair comparison analysis met accepted scientific standards. In cases in which those standards were not
met, remedial action may be taken if appropriate. 

It’s important to note that microscopic hair comparison analysis is a valid scientific technique still
conducted by the FBI Laboratory. The science of microscopic hair comparisons is not the subject of the
review. In 1996, the FBI Laboratory developed and implemented mitochondrial DNA (mtDNA) analysis in
conjunction with probative hair analysis because it is the most effective protocol for the forensic
examination of hair, and it provides a more meaningful association than either technique used alone. 

Cases with hair evidence recovered from a crime scene are examined both visually and through a
microscope. If these hairs share similar characteristics with a known hair sample, a probative
association may be established. A probative association can occur when there is a transfer of hair from
a victim directly to a suspect or from a victim to the weapon used during the commission of a crime.
Recovery of hair found inside a victim’s house that is microscopically similar to the victim’s hair is an
example of a non-probative association because you would expect to find the victim’s hair in their home.

The FBI will review cases with a probative association if they meet the following criteria:

The defendant was convicted;    1. 
DNA analysis was not conducted on the evidentiary hair;2. 
The case was submitted to the FBI Laboratory and the analysis occurred prior to December 31,
1999; and

3. 

The FBI provided the contributing law enforcement agency a Laboratory report regarding the
results of the microscopic hair comparison.

4. 

The review is being conducted with the assistance of the Innocence Project (IP) and the National
Association of Criminal Defense Lawyers (NACDL). Among other things, the IP and NACDL are
providing an independent review of transcripts that meet the review criteria. This independent review is
further described in: “The Hair Microscopy Review Project: An Historic Breakthrough For Law
Enforcement and A Daunting Challenge For the Defense Bar,” originally published in the NACDL
magazine, The Champion, July 2013.

As reviews are completed, DOJ provides the results of the FBI, IP, and NACDL reviews to prosecutors
and defense counsel associated with the case.

While the FBI is working closely with the IP and the NACDL to identify relevant cases, the FBI welcomes
the public’s assistance in identifying any cases that may be subject to this review—particularly those that
occurred before 1982.

Further information can be obtained by contacting the FBI Hair Review Team at
FBICaseReview@ic.fbi.gov.
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FBI Laboratory Announces Discontinuation of Bullet
Lead Examinations

Washington, D.C.
September 01, 2005

FBI National Press Office

(202) 324-3691

Washington, D.C. -- The FBI Laboratory today announced that, after extensive study and
consideration, it will no longer conduct the examination of bullet lead. Bullet lead examinations have
historically been performed in limited circumstances, typically when a firearm has not been recovered
or when a fired bullet is too mutilated for comparison of physical markings. Bullet lead examinations
use analytical chemistry to determine the amounts of trace elements (such as copper, arsenic,
antimony, tin, etc.) found within bullets. The result of that analysis allows crime-scene bullets to be
compared to bullets associated with a suspect. Since the early 1980's the FBI Laboratory has conducted
bullet lead examinations in approximately 2,500 cases submitted by federal, state, local, and foreign
law enforcement agencies. In less than 20% of those cases was the result introduced into evidence at
trial.

In 2002, the FBI asked the National Research Council (NRC) of the National Academy of Science to
have an independent committee of experts evaluate the scientific basis of comparative bullet lead
analysis. Specifically, the FBI divided the bullet lead examination into three parts (the scientific
method, the data analysis, and the interpretation of the results) and asked the NRC for an impartial
review of each area. The technology reviewed by the NRC had been used by the FBI Laboratory since
1996. The NRC's recommendations, following the study, were set forth in a report entitled "Forensic
Analysis: Weighing Bullet Lead Evidence."

The NRC found that the FBI Laboratory's analytical instrumentation is appropriate and the best
available technology with respect to precision and accuracy for the elements analyzed. It also found that
the elements selected by the FBI for this analysis are appropriate. The NRC expressed concerns,
however, relating to the interpretation of the results of bullet lead examinations.

Following the issuance of the report the FBI Laboratory embarked on an exhaustive 14-month review to
study the recommendations, offered by the NRC, including an evaluation of statistical methodologies.
Although the NRC stated that the FBI Laboratory did not need to suspend bullet lead examinations
while undertaking this review, the FBI elected to do so while the review was pending.

One factor significantly influenced the Laboratory's decision to no longer conduct the examination of
bullet lead: neither scientists nor bullet manufacturers are able to definitively attest to the significance
of an association made between bullets in the course of a bullet lead examination. While the FBI
Laboratory still firmly supports the scientific foundation of bullet lead analysis, given the costs of
maintaining the equipment, the resources necessary to do the examination, and its relative probative
value, the FBI Laboratory has decided that it will no longer conduct this exam.

Letters outlining the FBI Laboratory's decision to discontinue these examinations are being sent to
approximately 300 agencies that received laboratory reports indicating positive results since 1996. The
letters are being sent so that these agencies may take whatever steps they deem appropriate, if any,
given the facts of their particular case. It is important to note that the FBI Laboratory has not
determined that previously issued bullet lead reports were in error.

The NRC's report is available through the National Academies Press website at (www.nap.edu).
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