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PREFACE

	As the following discussion indicates, the law under 42 U.S.C. § 1983 is both complex and evolving.  It is sometimes paradoxical and seemingly inconsistent with rules applied to other constitutional questions.  It also applies in situations involving constitutional or statutory rights that themselves are often difficult to define, as well as in certain circumstances involving the violation of other federally created rights. The spectrum of issues that might arise in Section 1983 cases is uniquely broad and infused with constitutional policy considerations that can be subject to substantial and unanticipated shifts as precedent evolves.  
The following represents an overview of certain key and common issues that may face Arizona practitioners, particularly government defense counsel, in handling Section 1983 claims.  It does not substitute for the comprehensive study that counsel should make of relevant Section 1983 questions in real-world assignments.  



I. What is Section 1983?
42 U.S.C. § 1983 was enacted in 1871 as part of the Civil Rights Act of 1871.  By giving citizens a right to bring a private civil action to enforce various federal laws, it was intended to provide an alternative form of enforcement where local government officials were unwilling or unable to enforce such laws.  The statute is commonly referred to by practitioners and the courts as “Section 1983.”  
Section 1983 states:
 
Every person who under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, Suit in equity, or other proper proceeding for redress, except that in any action brought against a judicial officer for an act or omission taken in such officer's judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable.  For the purposes of this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of the District of Columbia.
 
42 U.S.C. § 1983 .

II. When Does Section 1983 Apply? 

The use of Section 1983 as a species of federal civil tort law grew substantially after 1961 when the U.S. Supreme Court issued its decision in Monroe v. Pape, 365 U.S. 167 (1961).  In Monroe, the Court confirmed that a government official can be considered “acting under color of state law” for purposes of Section 1983 when they are actually conducting themselves in violation of the law and therefore outside the legal authority they otherwise have.  Since Monroe the federal courts have undertaken a significant expansion of the law governing Section 1983 claims.  The courts have repeatedly confirmed that Section 1983 offers a remedy for deprivations of many individual rights established by federal law, even where the government action was completely unauthorized.  
Section 1983 actions may be pursued in both federal and state courts.  Consistent with the presumption of concurrent state court jurisdiction over congressionally created causes of action, the federal courts have recognized that state courts have equivalent jurisdiction to decide Section 1983 actions.  See, e.g., Haywood v. Drown, 556 U.S. 729, 731 (2009).   
 
III. Defining the Elements of a Section 1983 Claim.

A. Who is a “Person” for Section 1983 Purposes?

Per the express terms of the statute, only a “person” who subjects another person to a deprivation of rights, privileges or immunities can be liable under Section 1983.  Thus, one of the first questions counsel should ask in defending a Section 1983 claim is whether the named defendant qualifies as a “person” who may be sued under the statute.  Defining who a “person” is can be complicated, however.

1. When Can the State be a “Person”?

Except in limited circumstances, a state is not a “person” and cannot be sued under Section 1983 for damages.   Of course, this leads to the somewhat illogical, and grammatically suspect, conclusion that the word “person” has multiple meanings depending on the type of claim at issue.  
Why is this so?  As for claims brought in federal court, this is largely because the Eleventh Amendment to the U.S. Constitution provides immunity to the states from being sued for damages in federal court.[footnoteRef:1]   U.S. Const., 11th Amend.  Given the Eleventh Amendment bar, a state could not constitutionally be considered to be a “person” subject to most suits for damages under Section 1983. [1: 1   Though the Eleventh Amendment provides that “[t]he Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State,” the Supreme Court has confirmed that the immunity applies even to suits brought against a state by its own citizens.  See Hans v. Louisiana, 134 U.S. 1 (1890).   
] 

However, there is one potentially important exception under the Eleventh Amendment analysis.  It is possible that if the federal government sues a state under Section 1983 seeking relief, even the recovery of damages, for an individual whose rights have been violated, the state defendant might enjoy no Eleventh Amendment immunity.  See, e.g., United States v. Mississippi, 380 U.S. 128 (1965); see also, Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356 (2001)(addressing federal enforcement of the Americans with Disabilities Act).    This is because the Eleventh Amendment bars suits by private citizens – not suits Congress has authorized the United States to bring.  And it flows from the concept that all states surrendered some of their sovereign immunity as a function of entering into the compact that is the U.S. Constitution.           
The U.S. Supreme Court has also held that any Section 1983 suit filed against an individual state official for actions taken in his or her “official capacity” “is not a suit against the official but rather is a suit against the official's office. [citation omitted]   As such, it is no different from a suit against the State itself.”  Will v. Mich. Dep't of State Police, 491 U.S. 58, 71 (1989)(citing., Kentucky v. Graham, 473 U.S. 159, 165-166 (1985); Brandon v. Holt, 469 U.S. 464, 471 (1985)).   Thus, for the same reasons the state does not qualify as a “person” under Section 1983 in a federal court suit seeking damages, a state official sued in their official capacity for damages will not qualify as a “person” under Section 1983.  
However, the federal courts have made clear that Eleventh Amendment immunity applies only to protect the state treasury from having to pay judgments and to protect state officials from the burdens and disincentive to public office the potential for such judgments would pose, not to protect the state from prospective, non-monetary relief; therefore, both a state and a state official in their official capacity can qualify as a “person” under Section 1983 in a suit for “prospective relief” when sued in federal court.  See Ex Parte Young, 209 U.S. 123 (1908) (allowing prospective relief under Section 1983 in federal actions); see also, Kentucky v. Graham, 473 U.S. 159, 167 , n. 14 (“official-capacity actions for prospective relief are not treated as actions against the State.”). “Prospective relief” is normally considered non-monetary relief such as declaratory and injunctive remedies designed to prevent future harms.  See, e.g., Flint v. Dennison, 488 F.3d 816, 825 (9th Cir. 2007) (citing Rounds v. Or. State Bd. of Higher Educ., 166 F.3d 1032, 1036 (9th Cir. 1999) ("Ex Parte Young provided a narrow exception to Eleventh Amendment immunity for certain suits seeking declaratory and injunctive relief against unconstitutional actions taken by state officers in their official capacities.")
But what happens if the state is made a defendant to a Section 1983 claim in state court?  The Eleventh Amendment literally restricts only the use of “[t]he judicial power of the United States,” in other words, the federal courts, and is by its express terms not applicable to actions filed in state court.  Thus, the Eleventh Amendment policies that prevent the state from being considered a “person” under Section 1983 when the case is filed in federal court do not apply to the same claim filed in a state court.   See Will, 491 U.S. at 63-64 (noting that petitioner’s filing his Section 1983 actions in Michigan state court “places the question whether a State is a person under § 1983 squarely before us since the Eleventh Amendment does not apply in state courts.”)(citing Maine v. Thiboutot, 448 U.S. 1, 9, n. 7 (1980)).
Nevertheless, the state and federal courts, at least as far as precedent relevant in Arizona goes, have concluded that the State of Arizona remains immune from Section 1983 liability in state court on the same terms as it is immune in federal court actions.  Why that is so is a somewhat complicated question to answer.  
The federal precedent, initially found in Quern v. Jordan, 440 U.S. 332 (1979) and as clarified for state court suits by Will, 491 U.S. 59 , is not entirely clear whether the states are protected from Section 1983 liability by concepts of sovereign immunity or because the courts have affirmatively and finally interpreted congressional intent to exclude the states from the definition of “person” under Section 1983.  See, e.g., Garcia v. State, 159 Ariz. 487, 490-93, 768 P.2d 649, 652-53 (App. 1988)(discussing federal and other states’ precedent on state liability under Section 1983 actions filed in state court).  Construing Quern, the Arizona courts initially concluded that the State of Arizona is not a “person” for purposes of Section 1983 because the federal precedent “should be interpreted as impliedly holding that states are not ‘persons’ within § 1983.”  Id.  The Arizona Court of Appeals concluded that the states would only be logically included within the term “persons” under Section 1983 if Congress intended by Section 1983 to abrogate the Eleventh Amendment immunity of the states in federal court and the legislative history of Section 1983 does not indicate that Congress intended to abrogate such immunity.  Therefore, in the absence of clarification or a definitive pronouncement from the Supreme Court, the Arizona courts have concluded from the lack of evidence that Congress intended to abrogate state immunity in federal actions that Congress did not intend to have states considered "persons" within Section 1983.  Id.  As the state is not a “person”, it cannot be sued under Section 1983 in either state or federal court.  
 The U.S. Supreme Court precedent in Will, 491 U.S. 58 attempted to answer the question more directly, holding that a state and its officials are not “persons” under Section 1983 for purposes of a suit for damages brought in state court.  However, the Supreme Court reached this conclusion by implying congressional intent from a variety of factors, including the lack of evidence that  Congress had intended to upend the traditional common law notions of sovereign immunity for state actions or to abrogate Eleventh Amendment immunity for federal actions.  See id. 63-71.   Later U.S. Supreme Court precedent indicates that states may enjoy complete constitutional immunity under federal statutes for actions brought in state court under implied federal constitutional protections. See Alden v. Maine, 527 U.S. 706, 728 (1999)(finding that the sovereign immunity of the states “derives not from the Eleventh Amendment but from the structure of the original constitution itself,” and thus recognizing inherent immunity of states from claims made in state courts under federal statutes.)
The Arizona precedent does leave open the possibility that if the U.S. Supreme Court were to clarify that Congress did intend to include states further within the term “person” as used in Section 1983, then the application of the Alden-type “constitutional structure” immunity would have to be explored in a state court Section 1983 action.  Garcia, 159 Ariz. at 490-93, 768 P.2d at 652-53 .  Decisions like Will, 491 U.S. at 63-71 make it unlikely that will ever be necessary.  And, until such change in the precedent occurs the Arizona courts must find in state court proceedings that the state is not a “person” for purposes of Section 1983 damages claims.  Id. ; see also Carrillo v. State, 169 Ariz. 126, 129-131, 817 P.2d 493, 496-98 (App. 1991); St. Mary's Hosp. & Health Ctr. v. State, 150 Ariz. 8, 11, 721 P.2d 666, 669 (1986) (“The state is not a ‘person’ within the meaning of § 1983”). 
The federal and Arizona precedent has confirmed also that, just like in federal actions, the state and state officials sued in their official capacities are “persons” under Section 1983 when the claims against them request only prospective relief like injunctions or declaratory judgments seeking to prevent future harms.[footnoteRef:2]  See Will, 491 U.S at 71 (“Of course a state official in his or her official capacity, when sued for injunctive relief [in state court], would be a person under § 1983 because “‘official-capacity actions for prospective relief are not treated as actions against the State.’” (quoting Graham, 473 U.S. at 167 , n. 14)); Carroll v. Robinson, 178 Ariz. 453, 458, 874 P.2d 1010, 1015 (App. 1994); see also, Carrillo v. State, 169 Ariz. 126, 817 P.2d 493 (App. 1991).  [2:    This rule has resulted in the Arizona precedent advising the following pleading practice:  “[b]ecause a state official acting in his official capacity is not amenable to suit for damages under section 1983, a plaintiff should allege specifically the capacity in which he is suing the official. Such specificity both relieves courts from the difficulty inherent in interpreting an ambiguous complaint and gives the defendant clear notice of his possible personal liability for damages.”  Carrillo v. State, 169 Ariz. 126, 130, 817 P.2d 493, 497 (App. 1991).] 

As an academic matter, the foregoing creates an interesting and perplexing complexity in analyzing when and how the state and state officials sued in their official capacities can still be a “person” subject to suit under Section 1983 for non-damages relief in state court.  After all, the rulings create two opposite definitions of “person” under Section 1983 – one that includes the state and one which does not – the applicability of which is driven by which remedies are being sought by the plaintiff.  The major justification for this bi-definitional treatment of “person” is the need to honor constitutional immunity policies.  That justification works better at the federal level where the immunity is generally that imposed by the Eleventh Amendment and the federal courts have construed that to be an immunity aimed at protecting the state treasury.  
On the other hand, where the actions are pending in state court the Eleventh Amendment simply is inapplicable.  For the courts to justify logically excluding the state from the definition of “person” on immunity grounds in the state court context requires invocation of broader state sovereign immunity principles that do not necessarily limit immunity to those actions having a direct financial consequence.  If such immunity is in play in how Congress intended Section 1983 to be interpreted in state court actions, it makes little sense to say that Congress intended to respect the immunity, but only to the extent it applies to damages claims and not as it might apply to other relief.  Still, that is where the precedent seems to leave us.  At the end of the day, the following summary from a 2007 Ninth Circuit opinion probably adequately summarizes the “why” behind the courts’ refusal to define a state as a “person” where damages are sought in a state court Section 1083 proceeding:
And while Eleventh Amendment sovereign immunity does not apply in state court, the practical effect of the holding in Will is that actions against arms of the state under both § 1983 and § 1981 cannot be brought in either federal or state court, because the cause of action in § 1983 does not reach arms of the state.
Pittman v. Oregon, 509 F.3d 1065, 1072 (9th Cir. Or. 2007).  
The following chart summarizes when the state and state officials can qualify as a “person” subject to suit under Section 1983.


	

TYPE OF DEFENDANT, FORUM
AND TYPE OF
RELIEF SOUGHT

	
QUALIFIES AS A
“PERSON”
UNDER §1983
	
IS NOT A
“PERSON”
UNDER § 1983

	
State sued in federal court for damages

	

	
              X

	
State sued in state court for damages

	
	
              X

	
State sued in federal court for
 prospective relief only

	
             X
	

	
State sued in state court for
prospective relief only 

	
             X
	

	
State official sued in official
capacity in federal court for
damages.

	
	

             X

	
State official sued in official capacity in federal court for damages.

	
	

              X

	
State official sued in individual capacity in federal court for damages or
prospective relief.

	

            X
	

	
State official sued in official capacity in state court for damages.

	
	

             X

	
State official sued in individual capacity in state court for damages or
prospective relief.

	

             X
	



2. Who is the “State” for Purposes of Section 1983?

a. Arms of the State Versus Political Subdivisions.   

Recognizing that the “state” is entitled to either immunity from Section 1983 damages liability or does not qualify as a “person” subject to suit under Section 1983 in many circumstances, the question remains just what entities, departments, bodies, etc. qualify as part of the “state”?
The immunity for states also extends to agencies or departments that are considered “arms of the state”, at least so long as the purposes of the Eleventh Amendment are served thereby.  Pennhurst State Sch. and Hosp. v. Halderman, 465 U.S. 89, 100 (1984).   However, the U.S. Supreme Court has long held that municipal corporations and political subdivisions of the state, while legally indistinguishable from the state for most constitutional purposes, are distinct and not entitled to Eleventh Amendment protection.  See, e.g., Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 440 U.S. 391 (1979); Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280 (1977), abrogated on other grounds, Gross v. FBL Financial Services, Inc., 129 S.Ct. 2343 (2009); Edelman v. Jordan, 415 U.S. 651 (1974), overruled on other grounds, Will, 491 U.S. 58.  
Thus, much like the bi-definitional nature of the term “person” in Section 1983, the notion of the “state” has at least two distinct constitutional meanings.  The first includes all agencies, departments, municipal corporations and political subdivisions to which the state has delegated its sovereign authorities and the second, which applies whenever Eleventh Amendment protections are at issue, includes only the smaller group of entities that qualify as “arms of the state” and not as municipal corporations or political subdivisions.  
Because of the traditional reliance on Eleventh Amendment immunity as the basis for excluding the “state” from the definition of a “person” who may be liable for damages under Section 1983, it is this second definition of “state” that the courts have generally applied when determining if an entity of government falls inside or outside the definition of “person” under Section 1983.[footnoteRef:3]   [3:   Again, this approach does not justify excluding political subdivisions from the “state” definition when the action is pending in state court where the Eleventh Amendment does not apply.  However, relevant precedent indicates that the desire to treat federal and state cases under Section 1983 similarly has led the courts to overlook this inconsistency.  ] 

To decide whether an agency or department is entitled to be considered an arm of the state having Eleventh Amendment immunity, and not a political subdivision, the courts consider numerous factors. The Ninth Circuit test is embodied in Mitchell v. Los Angeles Community College Dist., 861 F.2d 198, 201 (9th Cir 1988).  It examines:  (1) whether any money judgment would be satisfied out of state treasury funds; (2) whether the entity performs “central governmental functions”; (3) whether the entity may, under state law, sue or be sued; (4) whether the entity has the power to take property in its own name or only the name of the state; and (5) the corporate status of the entity.   Id. ; see also Belanger v. Madera Unified  School Dist., 963 F.2d 248, 251 (9th Cir. 1992).   
Thus, for example, a separate water district created by state law with independent funding mechanisms and responsibilities, having the right to sue and be sued, controlled by a locally elected board, allowed by law autonomous control of its own policies and practices, and serving a localized water supply and flood control function might not qualify as the “state” for purposes of Eleventh Amendment immunity.  See, e.g., Beentjes v. Placer County Air Pollution Control Dist., 397 F.3d 775, 778-786 (9th Cir. 2005)(holding air pollution control district did not qualify as an “arm of the state” for Eleventh Amendment purposes).  Such entities could, then, qualify as a “person” that may be sued for damages under Section 1983.

b. Individual State Officials Sued in Their Official Capacity.

As noted above, the courts also consider a state official sued in his or her “official capacity” to be a proxy for the “state” and entitled to the same immunities and treatment under Section 1983 that are accorded to the state itself.  Often, however, it may be difficult to tell whether a plaintiff is seeking to hold the official liable in their official or their individual capacity.  
That is when the “interpretive approach” adopted by Carillo, 169 Ariz. at 129-131, 817 P.2d at 496-498 from Brandon v. Holt, 469 U.S. 464 (1985) is applied.  That approach requires the court to “examine the pleadings and the ‘course of proceedings’ to determine whether an official is named in his personal or official capacity.”  Carillo, 169 Ariz. at 129-131, 817 P.2d at 496-498 .   Thus, where the plaintiff’s pleading targets the official for recovery of compensatory damages or punitive damages, and the official raises the defense of qualified immunity (available only to officials sued in their individual capacity, 
see Owen v. City of Independence, Mo., 445 U.S. 622, 638 (1980)), it can be presumed that the claim is brought against the official in their individual capacity alone.  See Carillo, 169 Ariz. at 129-131, 817 P.2d at 496-498 .
Where, to the contrary, the pleadings and the proceedings suggest the plaintiff is seeking only prospective, equitable relief against the official and the parties battle over Eleventh Amendment immunity defenses, it might be presumed that the official is sued only in his or her official capacity.    

B. The Requirement for Action Under Color of State Law.
	
	Even a defendant who does not qualify for immunity from Section 1983 liability as an arm of the state, or as an official sued in their official capacity, is not liable unless the plaintiff also proves first that the defendant took actions to deprive a federal right “under the color of state law.”  42 U.S.C. § 1983 .   The general definition of “acting under the color of state law is,” for all practical purposes, identical to the test for “state action” applied as a prerequisite to other  constitutional liability, as in claims for Fourteenth Amendment violations.  See, e.g., Rendell-Baker v. Kohn, 457 U.S. 830, 838 (1982)("In cases under § 1983, 'under color' of law has consistently been treated as the  same thing as the 'state action' required under the Fourteenth Amendment."); Lugar v. Edmondson Oil Co., 457 U.S. 922, 929 (1982); see also West v. Atkins, 487 U.S. 42, 49 (1988).  It asks, as the “ultimate issue”, whether the alleged infringement of federal rights is ‘fairly attributable to the State?’”  Rendell-Baker, 457 U.S. at 838 .  And, it requires proof that the defendant, in taking the actions alleged, exercised power that was “possessed by virtue of state law and made possible only because the wrongdoer is clothed with the authority of state law.” West, 487 U.S. at 49 .  
	Note that the foregoing “under the color of state law” test is very broad, and, as the Supreme Court determined in Monroe v. Pape, 365 U.S. 167 (1961) this can include actions that were legally unauthorized.   It does not, however, include at least one traditional government activity – the defense of criminal defendants by public defender attorneys is not considered to be action under color of state law.  See Polk County v. Dodson, 454 U.S. 312, 325 (1981).
[bookmark: _ednref18][bookmark: _ednref21]In certain circumstances, even private actors may be considered to have acted under color of state law for Section 1983 purposes.  Thus, government contractors might act under the color of state law when providing traditional government services to the public under control of the state.  See, e.g., West, 487 U.S. at 51 (holding that a doctor who contracts with the state to provide care to state inmates acts under the color of state law).  Moreover, private parties who conspire with government actors (like police officials) to violate the federal rights of others can be considered to be persons “acting under the color of state law.”  See, e.g., Adickes v. S.H. Kress & Co., 398 U.S. 144, 155-56 (1970) overruled in part on other grounds, Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).   

C. Respondeat Superior Liability and the Custom, Policy or Practice Test.

There is no such thing as respondeat superior liability under Section 1983.  See, e.g., Ashcroft v. Iqbal, 556 U.S. 662, 675-77 (2009) (clarifying that “[i]n a § 1983 suit . . . masters do not answer for the torts of their servants . . ..”); 
Maxwell v. County of San Diego, 708 F.3d 1075, 1097 (9th Cir. 2013); Lemire v. Cal. Dep't of Corr. & Rehab., 726 F.3d 1062, 1079 (9th Cir. 2013)(approving argument “that there is no respondeat superior liability under § 1983.”). Instead, the federal precedent confirms that government entities should only be liable for actions for which they are directly responsible; as should government officials.   Thus, “a government official may be held liable only for the official's own conduct.”  Maxwell, 708 F.3d at 1097 (citing Ashcroft, 556 U.S. at 675-66 ). 
This rejection of respondeat superior  tenets results in the following.  First, while the state is liable for the actions of its officials sued in their official capacity because their actions are, legally speaking, the actions of the state, it is not liable for the actions of its officials sued in their individual capacities simply because they were servants to the state.    
Moreover, as to municipal corporations or political subdivisions of the state, the Section 1983 precedent has also created an alternative for agency or entity liability to the normal respondeat superior  doctrine applied in tort cases.  For liability to attach to a municipal corporation or political subdivision for the acts of their agents or officials, the courts require proof that the deprivation of rights resulted from, (was caused by), a “custom or policy” of the government.  This rule was laid down in Monell v. Department of Social Services of the City of New York, 436 U.S. 658, 690-691 (1978); see also, Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 285-87 (1977).  The same may be true of claims made against private corporate entities that have provided services to or for the government “under the color of state law.”  The plaintiff may need in those cases to show that the actions of the private entities’ agents in violation of the plaintiffs’ rights were taken pursuant to a custom or policy.  See, e.g.,  Sanders v. Sears, Roebuck & Co., 984 F.2d 972, 975-76 (8th Cir. 1993) (private store acting under color of state law cannot be liable on respondeat superior theory); Trujillo v. Williams, 465 F.3d 1210, 1228 (10th Cir. 2005).
[bookmark: _ednref25][bookmark: _ednref28]At its essence, action pursuant to a custom or policy involves action implementing or executing, and motivated by, some form of a policy statement, ordinance, regulation, or decision officially adopted and promulgated by the government entity’s officers, or resulting from the entity's custom.  See, Monell, 436 U.S. at 690-91 .   However, the requirement for action pursuant to a custom or policy can also be satisfied by proof of inaction due to a policy or custom, such as a local government’s failure to train or supervise its employees where the failure amounts to deliberate indifference to an obvious need for such training to avoid violation of legal rights and the failure in training will likely result in employees making improper decisions.   See, e.g., City of Canton v. Harris, 489 U.S. 378 (1989).  
[bookmark: _ednref29]Even isolated incidents may qualify as action pursuant to a custom or policy if the wrongful action of a government employee is dictated by a “final policymaker,”[footnoteRef:4]  Pembaur v. City of Cincinnati, 475 U.S. 469 (1986); Bryan County v. Brown, 520 U.S. 397 (1997), though a supervisor’s decision to merely allow the employee conduct without having delegated authority for the employee to decide the course of action may not qualify as action pursuant to policy or custom, see City of St. Louis v. Praprotnik, 485 U.S. 112, 127 (1988).  [4:    State law standards will decide who qualifies as a "final policymaker." See Pembaur, 475 U.S. at 483 ; McMillan v. Monroe County, 520 U.S. 781 (1997).] 

  Though a supervisor’s direction, delegation, or even inaction may create a basis for liability against the employing municipal corporation or political subdivision, it does not alone create a viable claim against the supervisor individually.  A plaintiff may hold a government supervisor liable in his or her individual capacity only for his or her direct participation in conduct causing the violation of legal rights.  Thus, to succeed in a § 1983 action against a supervisor, the plaintiff must prove: (a) that the supervisor breached a legal duty to the plaintiff; (b) that the breach of duty was "the proximate cause" of the plaintiff's constitutional injury, and (c) that the supervisor had at least the same level of mens rea in carrying out his superintendent responsibilities as would be required for a direct violation of the plaintiff's constitutional rights, see Starr v. Baca, 652 F.3d 1202, 1207-08 (9th Cir. 2011); Iqbal, 129 S. Ct. at 1949.
The foregoing rules mean that a Section 1983 plaintiff has multiple options for structuring his or her claims.  First, to the extent the violator is an arm of the state, she can sue the state for prospective relief.  She can also sue the relevant state actors in their official capacity (as a proxy for the state) for prospective relief and in their individual capacities for both prospective relief and damages.  
To the extent the offending government operation is a municipal corporation or a political subdivision of the state, the plaintiff can sue the government entity for prospective relief and for damages based on actions taken pursuant to a custom or policy.  She can also sue the responsible individual government officials for prospective relief and damages in either or both their official and individual capacities.  
	D.	Proving the Required Deprivation of Rights.
Section 1983 is not a source of any substantive rights.   Rather, it simply provides a method for people to vindicate the violation of rights that are created for them under the federal constitution and other laws of the United States.  By way of example, 42 U.S.C. § 1981 (“Section 1981”) provides no private cause of action for any violation of the rights or expectations created thereby.  See, Pittman v. Oregon, 509 F.3d 1065, 1071-1072 (9th Cir 2007).  However, a violation of rights created by Section 1981 will support a Section 1983 claim.  Id.  
[bookmark: _ednref33]Section 1983 does not apply to violations of state law, except, perhaps, to the extent that state law creates property interests whose violation constitutes a due process violation.  See Baker v. McCollan, 443 U.S. 137, 144 n.3, 145 -146 (1979); see also  Board of Regents of State Colleges v. Roth, 408 U.S. 564, 577 (1972)(due process property interests are created by "existing rules or understandings that stem from an independent source such as state law--rules or understanding that secure certain benefits and that support claims of entitlement to those benefits.")  Nor does Section 1983 authorize suit for violation of every single obligation imposed under federal law.  Therefore, only a plaintiff who can prove that he was deprived of rights secured by the United States Constitution or those federal statutes whose terms are enforceable through a Section 1983 action can prevail under Section 1983.
The full source of federal rights whose violation may give rise to a Section 1983 claim is large.  However, not all rights or expectations created under federal law can be vindicated through Section 1983.  An overview of some of the most common sources of federal law whose violation will support a Section 1983 claim follows.  

1. Constitutional Rights – Rights Under the Fourteenth Amendment Due Process Clause. 
The Fourteenth Amendment obviously imposes due process obligations created under the Fourth Amendment upon state government officials.  Violations of those obligations support a claim for relief under Section 1983.  
[bookmark: _ednref36]The due process rights implicated under the Fourteenth Amendment, and hence subject to Section 1983 remedies, include both procedural and substantive due process rights.   To state a viable claim for a deprivation of procedural due process rights, a plaintiff must generally show: (1) that he possessed a constitutionally protected property or liberty interest; (2) that he was deprived of that interest by a “person” subject to suit under Section 1983; and (3) that the deprivation occurred without affording the plaintiff due process of law.  Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985).  
Proving a protected property interest usually requires, first, proof that an alternate source of state law provides the plaintiff a “legitimate claim of entitlement” to a liberty or property interest protected by the Due Process Clause.   Board of Regents of State Colleges, 408 U.S. at 576 .   Proof of a mere abstract need or desire for something is not going to be sufficient. Id.   
[bookmark: _ednref40][bookmark: _ednref43]Proving a violation of due process interests in connection with protected liberty or property interests often involves a showing that the defendant has failed to precede a deprivation of liberty or property interests with adequate notice and opportunity for a hearing, under circumstances that implicate more than mere negligence.  Loudermill, 470 U.S. at 542 ; see also  Daniels v. Williams, 474 U.S. 327 (1986)(confirming that Due Process violations require more than negligent acts by state actors because mere negligence does not constitute a deprivation of Due Process rights).  Counsel should note that the existence of meaningful post-deprivation hearing processes may eliminate the plaintiff’s ability to show a true due process violation, even where the refusal to grant a pre-deprivation process was intentional.   Hudson v. Palmer, 468 U.S. 517, 533 (1984). 
The alternative type of claim for violation of one of the two substantive due process components of the Due Process Clause of the Fourteenth Amendment (referred to as the “substantive due process simpliciter” and “incorporated substantive due process”) requires different showings by the plaintiff.  To state a viable claim for violation of the very limited rights to substantive due process simpliciter the plaintiff must establish "arbitrary, or conscience shocking behavior” by the defendant.  See Collins v. City of Harker Heights, Texas, 503 U.S. 115, 128 (1992).
Incorporated substantive due process violations, on the other hand, may be proven by showing a violation of one of the fundamental rights afforded under the Bill of Rights – rights that are implicit in the concepts of ordered liberty.   Palko v. Connecticut, 302 U.S. 319, 325 (1937), overruled on other grounds, 
McDonald v. City of Chicago, 561 U.S. 742 (2010).   Such rights include things like the Fourth Amendment prohibition on unreasonable searches and seizures, see Mapp v. Ohio, 367 U.S. 643 (1961), but may not include those rights for which the Bill of Rights already provides separate protection, see Albright v. Oliver, 510 U.S. 266, 273 (1994).
2. Violations of Other Laws of the United States.
[bookmark: _ednref52][bookmark: _ednref54]Section 1983 claims are not limited to violations of federal constitutional rights.   Section 1983 also makes generally actionable violations of other federal "laws."  42 U.S.C. § 1983 ; see Maine v. Thiboutot, 448 U.S. 1 (1980).  As a general matter, only those statutes whose terms are intended, through binding obligations placed on governmental officers, “to benefit the putative plaintiff” provide a basis for a Section 1983 suit. See Golden State Transit Corp. v. City of Los Angeles, 493 U.S. 101, 106 (1989).  Relatedly, Section 1983 will require analysis of whether other federal sources of law were intended to provide a private right of action, or whether there were intended to provide only an administrative right or avenue for relief.    
IV. Potential  Defenses and  Immunities.
Federal precedent confirms that Section 1983 claims are subject to attack on many fronts, using defenses from waiver to immunity.  An overview of some common defensive considerations follows.
A. Exhaustion of Remedies Issues.
[bookmark: _ednref58] 	Often, exhaustion of administrative and judicial state remedies is not a prerequisite to a successful Section 1983 action.   Monroe v. Pape, 365 U.S. 167, 183 (1961)(holding exhaustion of judicial remedies not a prerequisite); Patsy v. Florida Board of Regents, 457 U.S. 496, 501 (1982)(same); but see, Younger v. Harris, 401 U.S. 37 (1971)(a federal plaintiff is barred from seeking declaratory or injunctive relief relating to ongoing state criminal judicial proceedings).  The one fundamental exception under federal statute, see 42 U.S.C. § 1997e(a), involves prison condition challenges.  Thus, while administrative exhaustion requirements may prove effective hurdles to state law claims, they may rarely be applicable to Section 1983 claims.  
[bookmark: _ednref59]Relatedly, the existence of concurrent or overlapping state law remedies will not bar a Section 1983 action. Zinermon v. Burch, 494 U.S. 113, 124 (1990).  So, even if state law provides an adequate and direct remedy for the violation (as through an administrative appeal or state constitutional claim) the federal policy entitles the offended citizen to simultaneously pursue Section 1983 relief.  
B. Immunity and Notice of Claim Requirements.
1. Federal Absolute Immunity Defenses.
a. Eleventh Amendment Defenses. 
 The discussion above addresses the role of Eleventh Amendment immunity in protecting states and state officials sued in the official capacities from damages claims under Section 1983.  Practitioners should take careful note, again, that the Eleventh Amendment does not extend below the “arms of the state” to its municipal corporations or political subdivisions.  See Owen v. City of Independence, MO, 445 U.S. 621 (1980); Monell, 436 U.S. at 699-700 (1978).  Nor does the good faith of such entities’ officials protect the entities from Section 1983 liability.  See, id.  
Defendants should be particularly mindful that removal of an action asserting a Section 1983 claim from state court to federal court waives Eleventh Amendment immunity.    See Lapides v. Bd. of Regents of Univ. Sys. of Ga., 535 U.S. 613, 620 (2002) (by removing to federal court, a state “voluntarily invoke[s]” federal jurisdiction and thereby waives its immunity); Pittman v. Oregon, 509 F.3d 1065 (9th Cir. 2007). Thus, a state or state official sued in their official capacity must take care in considering removal lest they subject themselves to actual damages liability thereby.[footnoteRef:5]   [5:    The law in this area exemplifies the potential for confusion created by the courts’ failure to decide finally that the exclusion of the state and its officials sued in their official capacities from the definition of “person” under Section 1983 is a matter of statutory interpretation and congressional intent and not just application of Eleventh Amendment principles.  After all, if the state were truly not included in the definition of “person” because Congress intended to exclude the state and its officials in their official capacity, then the Eleventh Amendment waiver would be irrelevant.  Immunity from Section 1983 claims would be provided by inapplicability of the statute, not a waivable Eleventh Amendment protection.    ] 

b. Judicial, Legislative, and Prosecutorial  Immunity.
One area in which absolute immunity may still exist for both the governmental entity and its officials are the broad categories of absolute immunity recognized under federal law for elected legislative officials, judges and government attorneys.  For instance, state and local legislators can enjoy absolute immunity from Section 1983 damages and injunctive relief for legislative actions (though not for actions involving merely the execution or application of legislative policy to a particular party). See. e.g., Supreme Court of Virginia v. Consumers Union, 446 U.S. 719 (1980). 
Per the terms of 42 U.S.C. § 1983 , judges are now protected by absolute immunity when they are sued in their individual capacity for damages or injunctive relief.  Prosecutorial functions of government attorneys sued in their individual capacity also enjoy absolute immunity, though perhaps only against damages liability and not against injunctive relief.  See, e.g. Imbler v. Pachtman, 424 U.S. 409, 430 (1976)(noting also that non-prosecutorial, administrative or investigations functions are eligible only for good faith defense);  Kalina v. Fletcher, 522 U.S. 118 (1997).  The federal courts have also expanded this immunity to include certain judicial or administrative actions by even government attorneys working on purely civil matters.   See, e.g., Butz v. Economou, 438 U.S. 478, 515 (U.S. 1978)(“ We also believe that agency officials performing certain functions analogous to those of a prosecutor should be able to claim absolute immunity with respect to such acts. The decision to initiate administrative proceedings against an individual or corporation is very much like the prosecutor's decision to initiate or move forward with a criminal prosecution.”)  However, the extension of prosecutorial immunity into civil matters must be carefully researched given the existence of federal precedent cautioning that  the U.S. Supreme Court has “been quite sparing” in recognizing absolute immunity and has “refused to extend it any further than its justification would warrant.” Burns v. Reed, 500 U.S. 478, 487 (1991).  At least one recent Arizona District Court decision used such precedent as justification for refusing to recognize absolute immunity in the filing of RICO actions.  See Donahoe v. Arpaio, 869 F. Supp. 2d 1020, 1055-56 (D.Ariz. 2012).   
2. State Law Immunity and Notice of Claim Defenses. 
State law often affords government defendants special protections through immunity statutes and procedural requirements for pre-filing notification of the government of the plaintiff’s claims.  Arizona law is no exception, identifying specific categories of circumstances in which the state and/or state officers must be afforded either absolute immunity or qualified immunity.  See, e.g., A.R.S. §§ 12-820.01 , 12-820.02, 31-201.01(F).   And, Arizona statutes contain notice of claim requirements at A.R.S. § 12-821.01 that can create jurisdictional bars to claimants who do not follow the precise pre-lawsuit notice requirements set forth there.
However, due to the constitutional supremacy of federal law, neither the state immunity statutes or state notice of claim statutes can be imposed against a Section 1983 claim, even when the plaintiff elects to pursue such relief in state court.  See, e.g., Carrillo, 169 Ariz. at 129-131, 817 P.2d at 496-98; Malone v. Dysart Unified Sch. Dist. No. 89, 2009 Ariz. App. Unpub. LEXIS 408 (App. 2009); see also Howlett v. Rose, 496 U.S. 356 (1990)(state law immunity not applicable); Felder v. Casey, 487 U.S. 131 (1988), partially superseded, on other grounds, by 42 U.S.C. § 1997e(a) (state law notice of claim process inapplicable).  Therefore, absent the application of very unique absolute immunity doctrines like prosecutorial immunity, local government entities that do not qualify as “arms of the state” are left in the uniquely exposed position of being subject to Section 1983 liability without any type of immunity options.

3. Qualified Immunity for Individual Capacity Defendants.  
 
a. Who is Eligible? 

[bookmark: _ednref68]In contrast to the lack of immunity for local governments, actual government officials sued in their individual capacity are protected by the qualified immunity doctrine. See, e.g., Harlow v. Fitzgerald, 457 U.S. 800 (1982); see also, Anderson v. Creighton, 483 U.S. 635 (1987).  However, as a general matter, the precedent suggests that private individuals or corporations who may be subjected to Section 1983 liability by performing state functions under contract or otherwise are not entitled to claim qualified immunity.  See Richardson v. McKnight, 521 U.S. 399 (1997)(holding private prison guards not entitled to qualified immunity); Wyatt v. Cole, 504 U.S. 158 (1992)(finding individuals who invoked state replevin, garnishment, or attachment statutes could not claim qualified immunity; but see Wyatt, 504 U.S. at 169 (in which U.S. Supreme Court did not "foreclose the possibility that private defendants . . . could be entitled to an affirmative defense based upon good faith and/or probable cause or that § 1983 suits against private, rather than governmental, parties could require plaintiffs to carry additional burdens.”  
 
b. What are the Procedures for Invoking/Enforcing Qualified Immunity?
A defendant must plead qualified immunity as an affirmative defense or risk waiver.   See  Harlow, 457 U.S. at 815 .  Also, qualified immunity is not only immunity from ultimate liability, but it provides immunity from suit itself, meaning it is intended to protect immunized government officials from the burden of having to participate in the litigation process, even where a constitutional violation may have occurred.  See, e.g.,  Siegert v. Gilley, 500 U.S. 226, 232 (1991), overruled in part, on other grounds, by Pearson v. Callahan, 129 S.Ct. 808 (2009).   Given this objective, the law encourages the courts to decide such questions at the earliest possible stages of litigation.  See, e.g., Hunter v. Bryant, 502 U.S. 224, 228 (1991); see also Crawford-El v. Britton, 523 U.S. 574, 598 (1998)("If the defendant does plead the immunity defense, the district court should resolve that threshold question before permitting discovery"); Mitchell v. Forsyth, 472 U.S. 511, 526 (1985).  Until the decision is reached, the defendant invoking the defense may seek to resist discovery.  See id.  
Given the protective objectives of qualified immunity, the courts should also scrutinize plaintiffs’ Section 1983 claims to decide if they state a constitutional claim at all before analyzing whether the defendant may claim qualified immunity.  See, id.    
The decision about whether qualified immunity applies is ultimately a question for the court.  Behrens v. Pelletier, 516 U.S. 299, 313 (1996); Hunter, 502 U.S. at 228 .  And, except where the denial of qualified immunity stems from a summary judgment motion that fails due to the existence of disputed factual issues, the defendant may immediately appeal an adverse ruling on qualified immunity.  See Mitchell, 472 U.S. at 525-26 ; Johnson v. Jones, 515 U.S. 304 (1995).
 
c. What is the Standard for Overcoming Qualified Immunity?

[bookmark: _ednref69]Qualified immunity is a powerful defense.  It protects from liability individual government officials for their official discretionary activities unless their conduct violates “clearly established statutory or constitutional rights of which a reasonable person would have known.”  Harlow, 457 U.S. at 817 .  
Further elaborating on the qualified immunity standard, “[q]ualified immunity gives government officials breathing room to make reasonable but mistaken judgments.”  Ashcroft v. al-Kidd, 563 U.S. ___, 131 S.Ct. 2074, 2085 (2011)  (quoting Malley v. Briggs, 475 U.S. 335, 341 (1986)).  It extends to protect government officials unless their action are so obviously wrong, in light of the preexisting law that the officer qualifies as  “plainly incompetent” or as “knowingly violat[ing] the law.’”  See, e.g., Ashcroft , 131 S.Ct. at 2085 . 
[bookmark: _ednref71]The courts’ inquiry when presented with a qualified immunity question is purely objective; it does not consider the subjective intentions of the government official. See, e.g., Anderson v. Creighton, 483 U.S. 635, 641 (1987).  To overcome the qualified immunity defense once raised, the plaintiff must show that the law was clearly established.  The plaintiff cannot rely on general statements of constitutional law or constitutional rights.  Instead, the inquiry tests the law as established in light of specific facts analogous to the facts at issue in the current case.  See Upton v. Thompson, 930 F.2d 1209, 1212 (7th Cir. 1991), cert. denied, 112 S.Ct. 1262 (1992)("To prove the presence of a clearly established constitutional right, the plaintiff must point to 'closely analogous cases' decided prior to the defendants' challenged actions.”)    While the plaintiff need not always find a prior case directly on point to prove that rights were clearly established, the plaintiff “must show that the particular facts of his case support a claim of clearly established right, and he loses if he does not come forward with statutory or decisional law on which the court can find that the constitutional right allegedly violated was clearly established.”  Elder v. Holloway, 975 F.2d 1388, 1393-1394 (9th Cir. 1992). 
C. Statute of Limitations Issues.
[bookmark: _ednref89]The Civil Rights Act of 1871 did not contain a statute of limitations for Section 1983 actions.  The federal precedent confirms, then, that it is appropriate to adopt a local, state law time limitation as long as it does not conflict with federal law.  See Board of Regents v. Tomanio, 446 U.S. 478, 483 (1980).  As a general matter, the U.S. Supreme Court has encouraged adoption of the applicable limitations period under state law for personal injury actions in the state in which the Section 1983 claim is pending.  Wilson v. Garcia, 471 U.S. 261 (1985).  Note, however, that  standards for accrual of the claim for statute of limitations purposes remains governed by federal law, while issues involving tolling of the statute of limitations are governed by the state law applicable to the borrowed limitations period.  See Mullinax v. McElhenney, 817 F.2d 711, 716 n.2 (11th Cir. 1987). 
V. Available Remedies in Section 1983 Cases.
A successful Section1983 plaintiff may be entitled to awards of actual damages, punitive damages, injunctive relief, and recovery of attorneys’ fees and expert fees.   A prevailing defendant may be entitled to recovery of attorneys’ fees and expert fees, as well.
A. Damages and Punitive Damages.
[bookmark: _ednref61]With respect to recovery of damages, the precedent confirms that the basic purpose of a section 1983 damages award is to compensate the victims of official misconduct; consequently, the law imposes no limit on actual damages if they can be proven.  However, where the plaintiff fails to prove actual damages caused by the violations of their rights, then the plaintiff may be awarded only nominal damages (such as $1.00).   
[bookmark: _ednref62]The court or jury may also award punitive damages against defendants who are otherwise susceptible to damages liability, though not against a municipality.  See Smith v. Wade, 461 U.S. 30 (1983); City of Newport v. Fact Concerts, 453 U.S. 247 (1981).  The courts may, however, hold a municipality jointly and severally liable with other defendants for actual damages.  See Finch v. City of Vernon, 877 F.2d 1497 (11th Cir. 1989).  In the case of government officials sued in their individual capacities, the courts may award punitive damages “when the defendant’s conduct is shown to be motivated by evil motive or intent, or when it involves reckless or callous indifference to the federally protected rights of others.”  Smith v. Wade, 461 U.S. 30 (1983). 
B. Injunctive Relief. 
Section 1983, 42 U.S.C. § 1983, also specifically authorizes awards of injunctive relief.

C.  Attorneys’ Fees Recovery. 

The Civil Rights Attorney's Fees Awards Act of 1976, 42 U.S.C. § 1988 (b),  provides that a prevailing party in a Section 1983 action may be awarded their reasonable attorneys' fees “[i]n any action or proceeding to enforce a provision of [42 U.S.C. §§ 1981, 1981a, 1982, 1983, 1985, and 1986]”; provided however, that “in any action brought against a judicial officer for an act or omission taken in such officer’s judicial capacity such officer shall not be held liable for any costs, including attorney’s fees, unless such action was clearly in excess of such officer’s jurisdiction.”  
   Just who is the “prevailing party” depends on the total degree of success earned by each party.  Thus, a party seeking large damages who earns only a nominal $1.00 damages award may not be considered a prevailing party. See Farrar v. Hobby, 506 U.S. 103, 114 (1992).
Moreover, because 42 U.S.C. § 1988 assumes a pro-plaintiff, pro-civil rights attitude, the rules for attorneys’ fees recoveries by prevailing plaintiffs differ from those for prevailing defendants.  Prevailing plaintiffs are entitled to recover attorneys' fees unless special circumstances would render such an award unjust.  To the contrary, a prevailing defendant can be awarded attorneys' fees only “upon a finding that the plaintiff's action was frivolous, unreasonable, or without foundation, even though not brought in subjective bad faith.”  Harris v. Maricopa County Superior Court, 631 F.3d 963, 976 (9th Cir. 2011).  
VI. Supplemental Jurisdiction of Federal Courts Over State Law Claims.
State immunity protects states and state officials from being sued in federal courts for violating state laws while acting in their official capacities.  This does not, however, prevent federal courts from assuming jurisdiction over certain supplemental state law claims made against state officials in their individual capacities where the state officials are also sued under Section 1983.  So long as the state law claims arise from the same subject matter as the Section 1983 claim and the state law provides the federal court with jurisdiction, in other words, the state law consents to federal jurisdiction in the matter, the federal courts may assume jurisdiction of the state law claims under 28 U.S.C. § 1367 .    When such supplemental jurisdiction is assumed, the federal statute and law creates special rules for tolling the applicable statutes of limitations for supplemental claims that are dismissed in federal court.  See 28 U.S.C. § 1367 (d); Raygor v. Regents of the Univ. of Minn., 534 U.S. 533, 542 (2002); Jinks v. Richland County, 538 U.S. 456 (2003).  
Unlike the federal claims under Section 1983, state law immunity rules can apply to claims under state law over which the federal courts have accepted supplemental jurisdiction. See Theobald v. Bd. of County Commissioners, 332 F.3d 414 (6th Cir. 2003).  
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