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The Basic Problem—One Attorney Serving Simultaneously as Advisor and Advocate

_ The Assistant Atforney Generals (the “AAG”) assigned to an agency are responsible for
providing general legal advice and also for representing the agency in adversarial proceedings
arising from its duties, such as licensing duties or administration of public funding. In these
adversarial proceedings, the agency acts as the Decision-maker and must act after considering
evidence and arguments provided by the AAG and the affected third-party. However, the AAG
cannot operate simultaneously as an advocate in an adversarial proceeding before the agency and
also as an advisor to regarding that proceeding. Tavlor v. Arizona Law Enforcement Merit
System Council, 731 P.2d 95, 101 (App. 1987) (“A conflict of interest would cleatly arise if the
same assistant attorney general participated as an advocate before the council and simultaneously
served as an advisor to the council in the same matter.”) Although not an ethical conflict of
interest, having an attorney advocate to the Decision-maker and then advise the Decision-maker
about the same case raises issues of due process and fairness. Howift v. Superior Court of
Imperial Cnty., 3 Cal.App.4th 1575, 1580, 1585 (Cal. Ct. App. 1992). This practice “creates a
substantial risk that the advice given to the decision maker will be skewed.” Nightlife Pariners,
LTD v. City of Beverly Hills, 108 CaI.App.4th 81, 93 (Cal. Ct. App. 2003). “The mental image
comes to mind of a hearing in which county counsel representing a county department raises an
objection and then excuses himself from counsel table to consult with the Board members as to
whether the objection should be sustained.” Howitt, 3 Cal.App.c‘rth at 1582. However, another
attorney from a separate division with the Attorney General’s Office can act as a legal adviser to
the Decision-maker during adversarial proceedings. Taplor, 731 P.2d at 101; accord Howitt, 3
Cal.App.4™ at 1586 (“Performance of both roles by the same law office is appropriate only if
there are assurances that the adviser for the decision maker is screened from any inappropriate
contact with the advocate.”)

During the adversarial proceeding, the AAG is a party to the case subject to certain
restrictions. After the matter becomes an adversarial proceeding, a “wall” goes up between the
AAG and the Decision-maker. Although the AAG usuaily advises the agency and may have
participated in the investigative phases of the matter, the Decision-maker cannot communicate
with the AAG about the legal or factual merits of the case. Additionally, the Decision-maker
should avoid discussing the case with any staff member actively assisting the AA in the
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prosecution of the case, such as an investigator that is a witness or a staff member coordinating
litigation strategy with the AAG. “The participation in the actual decision making process by
only one party to a controversy is inimical to the notions of fairness which underlie the due
process of law.” Western Gillette, Inc. v. Arizona Corp. Comm’n, 592 P.2d 375, 376 (App.
1979). Although communications about purely ministerial matters (such as scheduling issues)
may be permitted, the Decision-maker should take precautions against having such
communications in order to avoid the risk of inadvertent ex parte communications and any
appearance of impropriety.

The Role of the Independent Advisor

When a matter before an agency becomes an adversarial proceeding, the Decision-maker
can request independent legal advice from the independent advisor, an attorney in the Solicitor
General’s Office that provides legal advice to various state agencies when their regularly
assigned AAG becomes an advocate in an adversarial proceeding. This lawyer is screened from
the AAG that is prosecuting the agency’s case. As a result, there are two important limitations
on the independent advisor:

¢ The independent adviser cannot communicate with the parties regarding the adjudication
of any fact or issue in dispute, or the preparation or presentation of any fact or legal issue
on behalf of any party to the proceeding. Ariz. Agency Handbook § 1.9.4.5 at 1.27,

e The independent adviser provides advice on procedural matters only. This would include
advice about the process and rules for conducting a hearing, considering recommended
decisions from the Office of Administrative Hearings, and other similar matters. In
addition, the independent adviser provides legal advice about the admission and
exclusion of evidence. As to substantive legal or factual issues, the Decision-maker
should obtain arguments from the parties as to the correct decision in the form of written
memoranda or oral arguments. Ariz. Agency Handbook § 1.94.7 at 1-27. The
independent adviser can assist in clatitying legal issues that are in dispute.

The independent adviser provides legal advice to the agency from the time that the matter
becomes an adversarial proceeding until the time a final administrative decision issues in the
case (usually after the expiration of the period for filing a motion for rehearing or after a ruling
on such a motion that has been filed).

Thoughts on Handling Adversarial Proceedings

1. When does the adversarial proceeding start?




a. Contested Case (action initiated by agency)—begins when the Complaint
and Notice of Hearing is issued by the agency.

b. Appealable Agency Actions involving discipline or adverse action—
begins when the person receiving the citation files a Request for Hearing,
which they may also call an appeal.

C. License Denials—begins when person receiving denial letter files a
Request for Hearing, which they may also call an appeal.

2. When does the adversarial process end? The adversarial process ends when the
agency’s decision becomes a “final administrative decision,” which is “a decision by
an agency that is subject to judicial review pursuant to title 12, chapter 7, article 6.”
AR.S. § 41-1092(5). An administrative decision is final, and thus subject to judicial
review, after one of two circumstances:

a, The agency rules on a Motion for Rehearing or Review that has been filed
by a party to the case under A.R.S. § 41-1092.09.
b. The expiration of the period of time for a party to file a Motion for

Rehearing or Review with the agency, which is normally 30 days after
service of the order. An additional five days is added to the period if the
order is served by mail.

3. Staffing Cascs. The process described above operates rather simply when it involves
only the agency as Decision-maker, an AAG as advocate, and the independent
adviser. After the adversarial proceeding begins, the Decision-maker should
communicate only with the independent adviser about the case and should not
communicate with the AAG about the case. The AAG should not communicate with
the Decision-maker or the independent adviser about the case. The Decision-maker
can communicate with the AAG again after there is a final administrative decision in
the case. The situation becomes more complicated when the agency delegates
decision-making power or there is communication with staff-members about the case.

To the extent that the Decision-maker seeks to rely on staff assistance with a case or
to delegate decision-making authority, it would be best to conceptualize these
employees as stepping into the role and limitations of the Decision-maker, the AAG,
or the independent advisor.

¢ If the Decision-maker delegates his decision-making authority to a
subordinate, then that person, like the Decision-maker, must seck legal advice
from the independent adviser and not communicate with the AAG (or
employees working with the AAG) about the case. If the Decision-maker




delegates final, decision-making authority to a staff member, then the decision
will be binding on the agency.

The Decision-maker should treat employees that are actively assisting with the
case, such as witnesses for the AAG or staff members that are coordinating
the case with the AAG, in the same fashion as he treats the AAG and avoid
any communications regarding the case.

If the Decision-maker wants a staff member to assist with reviewing and
preparing the final order in the case, the staff member should meet the same
role and limits as the independent adviser. The staft member should not have
been involved with the preparation of the case and should have no
communications with the AAG or any staff member working with the AAG
regarding the case.

If the Decision-maker regularly delegates authority, it would be best to
minimize any shifting of roles among employees and staff members from case
to case in order to avoid confusion or the appearance of impropriety. One
person should be the designated decision-maker or assistant to the Decision-
maker for all cases, and another person should operate as a case manager for
the AAG for all cases.




Only in an exceptional circumstance, and only after both agencies have consented
to continued representation, will the Attorney General consider authorizing Assistant
Attorneys General to continue to represent multiple State agencies that are on opposite
sides of a dispute in a Judicial proceeding. In those situations, safeguards may be
implemented, including requesting approval from the court for dual representation and
providing representation through Assistant Attorneys General in different sections of the
office.

1.9.4 Agency Adjudicatory Proceedings.

1.9.4.1 Scope of Section. Many agencies, boards, and department heads that the
Attorney General regularly advises may also become decision makers in quasi-judicial
administrative proceedings. This role is more fully discussed in Chapter 10. In such
situations, the Assistant Attorney General who provides day-to-day legal advice to the
agency, board, or department head often becomes an advocate on behalf of the "Agency”
and must present arguments asking the decision maker to take some action. In such a
situation, the same Assistant Attorney General cannot also render impartial legal advice to
the decision maker regarding the proceeding. Yet, the Attorney General's Office must
provide such advice if it is needed by the decision maker. This Section is designed to
provide guidance on how that advice will be provided.

1.9.4.2 Advocate. An Assistant Attorney General participating as an advocate ina
proceeding before an administrative tribunal cannot serve as an advisor to the tribunal
respecting that proceeding. Taylorv. Ariz. Law Enforcement Merit Sys., 152 Ariz. 200, 206,
731 P.2d 95, 101 (App. 1986). The Assistant Attorney General may, however, act as an
advisor to the agency on matters not related to the proceeding in which the attorney is
appearing as an advocate. See Section 1.9.4.10.

1.9.4.3 Selection of Advisor. if an agency decision maker requests the assistance
of the Attorney General to act as advisor during the pendency of the proceeding in which
an Assistant Attorney General is appearing as an advocate, the request shall be directed to
the Solicitor General’s Office. The Solicitor General will designate a qualified assistant from
either the Solicitor General's Office or another section, except the section to which the
advocate is assigned, to act as an advisor. The advisor so appointed shall, for purposes of
that specific case, be under the sole and exclusive supervision of the Solicitor General.
This procedure was discussed by the Arizona Court of Appeals in Taylor, as an appropriate
method for avoiding a conflict that would “arise if the same Assistant Attorney General
participated as an advocate before the council and simultaneously served as an advisor to
the council in the same matter.” 152 Ariz. at 206, 791 P.2d at 101.

1.9.4.4 Participation in Preliminary Matters. During the course of the Attorney

General's representation of an agency, an Assistant Attorney General may advise an
agency concerning investigative matters, including whether the agency has grounds to
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commence a formal action. If an action is commenced, the same Assistant Attorney
General who gave advice on such preliminary matters may, and usually will, act as the
advocate, but shall thereafter refrain from discussing the specific matter with the decision
maker in any role except that of advocate. See Section 1.9.4.6. The advisor cannot
participate in such preliminary matters, except as permitted in Section 1.9.4.7.

1.9.4.5 Prohibition on Communication Between the Advocate and Advisor, No
ex parte communication shall occur between the advisor appointed by the Solicitor General
and the advocate regarding (a) the adjudication of any fact or issue in dispute, or (b) the
discovery, preparation, or presentation of any fact or legal issue on behalf of any party
participating in the proceeding.

1,9.4.6 Limitations on Advocate. The advocate shall not participate in the actual
determination by the decision maker of any fact or legal issue in dispute, hor may the
advocate have any ex parte communications with the decision maker regarding the merits
of the case. The advocate may, however, submit written proposed findings of fact or a
proposed decision to the decision maker provided that the decision maker is free to accept,
modify, or reject the proposed findings or decision and copies are promptly provided to all
adverse parties or their respective counsel to enable them to respond.

1.9.4.7 Limitations on Advisor. The advisor shall limit his or her participation to
providing the decision maker with advice on procedural matters, including questions
concerning the admission or exclusion of evidence. If the decision maker requests advice
on other matters, such as the ultimate factual or legal issues presented in the case, the
decision maker should obtain that advice jointly from all advocates and participating parties
through written memoranda or oral arguments during the course of the proceeding. The
advisor should not advise the decision maker how to resolve substantive legal or factual
issues.

1.9.4.8 Disregard of Advice. [f the decision maker takes action contrary to the
argument presented by the parties, or to the legal advice of the advisor, the Attorney
General shall respect the independent judgment of that officer or tribunal.

1.9.4.9 Judicial Review. If a party challenges an administrative decision in
superior court pursuant to the Administrative Review Act, A.R.S. §§ 12-801 to -914, the
Attorney General normally represents the decision maker and defends the administrative
action taken. However, if the agency acted in a manner that causes the Attorney General
to conclude that it cannot represent the decision maker, the Attorney General will decline to
represent the agency. See Section 1.9.2.3.

1.9.410 Comments. State and federal courts consistently have ruled that
combining investigatory, prosecutorial, and adjudicative functions within a single agency
does not itself deny due process. See Withrow v. Larkin, 421 U.S. 35, 48-52 (1975);
Hamitton v. City of Mesa, 185 Ariz. 420, 427, 916 P.2d 1136, 1143 (App. 1995); Rouse v.
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Scottsdale Unified Sch. Dist., 156 Ariz. 369, 371-72, 752 P.2d 22, 24-25 (App. 1988). The
Arizona Court of Appeals indicated in the Tayfor case that an Assistant Attorney General
may act as an advocate and another Assistant Attorney General from a different section
may serve as advisor in a case. 152 Ariz. at 206, 731 P.2d at 101.

The courts have acknowledged, however, that such a combination possesses “the
potential” for unfairness. In order to perform the required statutory duties and to ensure a
fair proceeding, all Assistant Attorneys General must adhere to the guidelines in Sections
1.9.4.1 - 1.9.4.8 when participating in administrative proceedings in which the Attorney
General is advising the decision maker and is also appearing before the decision maker as
an advocate. These guidelines are consistent with the Attorney General's ethical
restrictions and also serve to prohibit ex parte communications with judges and other
officials of a tribunal. See Ariz. Sup. Ct. R. 42, ER 3.5(b).

1.9.5 Agency Representation by Outside Counsel.

1.9.5.1 Authority to Proceed. Before a non-exempt agency or individual acts to
obtain outside counsel, the Attorney General will first determine whether legal authority
exists to require legal representation independent of the Attorney General. If it does, the
following guidelines will apply.

1.9.5.2 Available Funds. If an agency will incur an obligation to pay for legal
services, it must have both the authority to expend funds for this purpose and available
funds. The agency should transfer funds for the payment of outside legal counsel to the
Attorney General, who will reimburse outside legal counsel on behalf of the State.

1.9.5.3 Appointment. [naccordance with the State’s procurement laws, the State
annually receives bids from attorneys desiring to provide the State with outside counsel. tf
outside counsel is required by a state agency or employee that is not exempt from Attorney
General representation, the choice of outside counsel must be made from the list of
successful bidders. The Attorney General, or the Attorney General’s designees, shall
select outside counsel. In no case shall outside counsel be given a contract to perform
services on behalf of the State or its non-exempt agencies without the Attorney General's
approval. A.R.S. § 41-2513(B).

1.9.5.4 Control of Appointed Counsel. Once outside counsel is obtained for the
cases described in this Chapter, outside counsel will exercise independent professional
judgment in the handling of the case.

1.9.6 Attorney General’s Membership on Quasi-Judicial Public Entities.

1.9.6.1 General Rule. The Attorney General will generally recuse himself from
participation as a member of a board, commission, or other public entity that functions as
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152 Ariz, 200 (1986)
731 P.2d 95

James H. TAYLOR and Barbara G. Taylor, wife, Plaintiffs-Appellees, Cross Appellants,
V.

ARIZONA LAW ENFORCEMENT MERIT SYSTEM COUNCIL, an administrative agency of the
State of Arizona; Robert Stuchen, as chairman of the Arizona Law Enforcement Merit System
Council; A. Bates Butler, lil, as a member of the Arizona Law Enforcement Merit System
Council; J.R. Carney, as a member of the Arizona Law Enforcement Merit System Council;
State of Arizona; the Arizona Department of Public Safety, an agency of the State of Arizona;
Ralph E. Milstead, in his official capacity of Director of the Department of Public Safety,
Defendants-Appellants, Cross Appellees.

No. 1 CA-C|V8222,
Court of Appeals of Arizona, Division 1, Department D,

August 14, 1986,
Review Denied January 6, 1987,

202 *202 McGroder, Tryon, Heller & Rayes by Douglas L, Rayes, Jane E. Evans, Phoenix, for plaintiffs-appellees, cross
appellants,

Robert K. Corbin, Atty. Gen. by David Rich, Asst. Atty. Gen., Phoenix, for defendants-appellants, cross appellees.
OPINION
BROOKS, Judge.

Plaintifl-appellee James H. Taylor (Taylor) brought an action in the Maricopa County Superior Court (trial court) against
the Arizona Law Enforcement Merit System Council {council) and its members, and the Arizona Department of Public
Safety (DPS) seeking review of the council's determination to uphold Taylor's termination as a law enforcement officer
with DPS. The trial court entered judgment finding that, although some form of punitive action against Taylor was
justified, his discharge from employment with the attendant forfeiture of benefits was an excessive penalty and
"shocking to the conscience of the court.” The matter was remanded to the council with instructions to enter “an
appropriate lesser penalty.” The council and DPS appeal from this judgment, and Taylor cross-appeals from that
portion of the judgment which found that a lesser form of punitive aclion was justified.

The issues presented bythe council and DPS on appeal are as follows:

1. Whether the Hial courtimproperly substituted its own judgment on the appropriate penaltyfdr that of
the administrative agency.

2. Whether attorneys fees were property awarded to Taylor pursuantio AR.S. § 12-348(A)(3).
Taylor raises the following issues in his cross-appeal:
1. Whether punitive action against him is time-barred by Administrative Rule (AC.R.R.) R13-5-10(U).

2. Whether he was denied due process of law and a fair hearing before the council by the denial of his
access fo certain reports, and by the denial of his rightto cross-examine and to present witnesses.

3, Whether he was denied due process of law and the right to a fair hearing before the council byreason
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ofthe attorney general's dual representation of both DPS and the council.

4. Whether the council's findings were supported by substantial evidence.
STANDARD OF REVIEW

In reMiewing an administrative agency’s decision on a record made before the agency pursuant to the Administrative
Review Act, AR.S. § 12-901 et seq., we review the record to determine whether there has been an unreasonable action
which was taken without consideration and in disregard of the facts and circumstances. However, in conducting this
review, this court does not weigh the evidence. Petras v, Arizona State Liquor Board, 129 Ariz. 449, 631 P.2d 1107 (App.
1981). We must affirm the agency’s decision if there is any substaniial evidence in support thereof, and if the action
taken by the agencyls within the range of permissible agency dispositions. Howard v. Nicholls, 127 Ariz. 383, 621 P.2d

292 (App. 1980).

FACTS

Taylor was a law enforcement officer for over sixteen years until his termination on September 10, 1983. At the time of
his termination, he was a sergeant employed in the Investigative Liquor Enforcement Division of DPS, and was
assigned to the district encompassing Showlow and Payson, Arizona,

On April 12, 1983, Taylor was in Phoenixon official business. On the same day, while returning to Showlow from
Phoenix, Taylor met other law enforcement officers in Payson. He went to two restaurants which served liquor and
consumed alcoholic beverages during the afternoon and early evening. Taylor left Payson during a snow *203 storm,
driving a state vehicle, and began radio contact with a Phoenixradio dispatcher. Taylor was subsequentlyinvolved in
two auto accidents, damaging the state vehicle in the amount of $800.00.

Punitive aclion against Taylor was commenced byLt. George Faiter, who overheard Taylor's radio fransmissions. Falter
belioved that Taylor sounded intoxicated, and that his unprofessional transmissions discredited DPS. Falter contacted
Capts. Ayars and Hoffman and Lt. Bullion the night of April 12, 1983, to complain about Taylor's conduct, On April 19,

1983, Falter submitied a formal written complaint to Ayars i The complaint was forwarded to the internal Affairs
Division (IAD) of DPS for investigation, and an IAD number was assigned and entered upon iton May 2, 1983. Sgt,

James Ellis and Officer Cy Gilson were assigned to investigate the incident in early May, 1983 [2l The investigation was
completed on July 5, 1983, and the report (the Eilis-Gilson report), was sentto the Complaint Review Board of DPS .12

On June 1, 1983, a complaint was filed with DPS against Ellis and Gilson by Sandy Neff, a witness in the Taylor
investigation. Neff alleged that the invesligators threatened and harassed her, and accused her of lying. In response,

IAD commenced an investigation into the conduct of Ellis and Gilson during their investigation of Tayior.fil Captain
Euston Rayand Lt. Dan W. Daniels, Chief of the Internal Affairs Division, were assigned to investigate the Neff
complaint and completed their report (the Ray-Daniels report) on July 14, 1883. They concluded that the Taylor
investigation had been conducted properly.

On August 17, 1983, DPS requested a 20-day extension of AC.R.R. R-13-5-10(U), the 120 day limitation for
commencing punitive action, for all ongoing Internal Affairs investigations due to violence which had brokenoutata
copper miners' strike in Morenci, Bisbee and Ajo, Arizona. The request was made byDPS through a telephone call with
a member of the council. On August 18, 1983, the council granted a blanket 20-day extension for alf cases "pending
investigation” on or before August 17, 1983.

The Complaint Review Board convened on August 24, 1984 to consider the complaint against Taylor. The board found
that the allegations of drunkenness on duty were well-founded and these findings were forwarded to the Director of
DPS, Col. Raiph Milstead. After reviewing the investigative reports, intenewing Taylor and the Investigators and
listening to the tape recording of Taylor's radio transmission on the dayin question, Milstead terminated Tayor's
employment "effective immediately' on September 10, 1983.
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Taylor was notified that his employment had been terminated on the following grounds contained in AC.R.R. R-13-5-
47(C¥.

204 *204 3, Misfeasance, malfeasance or nonfeasance which shall include, but shall not be limited to:

* & ok & ok &

e. Dishonesty or any breach of integrity

* k ¥k k k &

5. Drinking or drunkenness on duty.
8. Excessive intemperance at any time which would reflect discredit upon the agency.
The following facts were set forth in the Notice as the basis for the punitive action:

On April 12, 1983, while claiming duty lime, you consumed an excessive amount of alcohol at two
different locations in the City of Payson. You then traveiled in your state vehicle while under the influence
of alcohol and had two accidents while returning home. During an investigation of this matter, you did not
truthfully respond to the questions posed to you by your investigators.

On September 9, 1983, Tavior filed a timely Notice of Appeal, pursuant to AC.R.R. R-13-5-47(F), requesting a hearing
before the Merit System Councll regarding his termination. On November 15 and 16, 1983, a hearing was held before
the council. In its December 5, 1983 decision, the council upheld Taylor's termination. Taylor's "Motion to Review or
Rehear Decision of the Council" was denied, and Taylor fimelyfiled an appeal in the trial court.

The trial court considered the pleadings, transcripts, records, memoranda and other matters of record and entered a
final judgment finding that Taylor's termination was “"shocking to its conscience." The court stated:

... fhe Court finds that under the facts of this cause, while punitive action is justified, discharge from
employment with attended forfeiture of benefits is an excessive penaltyand is shocking to the
conscience of this Court, the further finding and conclusion of this Court that in all other respects the
actions, proceedings and rulings of Defendants were proper and consistent with law, and that the
Plaintiffs are enfitled to judgment as a matter of law against Defendants and this cause is remanded
with the direction that Defendants enter an appropriate lesser penalty, and that Plaintiffs receive their
costs and attorneys' fees herein incurred.

The council appeals from this judgment, and Taylor cross-appeals from that portion of the judgment which concludes
that a lesser form of punitive action is juslified. We deem it appropriate fo first consider Taylor's cross-appeal.

THE CROSS-APPEAL

Taylor first argues that anyform of punitive action against him would be iime-barred by the failure of DPS to comply with
AC.R.R.R13-5-10(U). The Rule provides:

U. Commencement of Action: Unless otherwise provided for by these rules, no action or proceeding
shall be brought by any person having or claiming to have a cause of action or complaint for wrongs or
grievances based on or related to these rules or the administration thereof unless such action or
proceeding is commenced and served within one hundred twenty days from the date the deparimenthas
probable cause or after such person discovered or with reasonable diligence should have discovered,
such cause of action or complaint.

In 1980, DPS requested a statement of intent and interpretation of AC.R.R. R13-56-10{V). In response, the council's
QOctober 8, 1980 Resolution provided:
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NOW, THEREFORE, BE IT HEREBY RESOLVED that the intent of AC.R.R. R13-5-10(U) is toimpose a
reasonable maximum time period whereby an employee may be subjected to punitive action.

BE IT FURTHER RESOLVED that the one hundred and twenty day time limitation, expressed in calendar
days, generally begins the day following the date an Internal Affalrs or Department Report number is
assigned to the investigation in question. itis further the intent of *205 the council to deviate from the
afore stated limitations when substantial evidence or circumstances exist where a gross miscarriage of
justice would occur through strict interpretation of this rule.

Taylor argues that DPS had probable cause to bring this action on the date of the incident, April 12, 1983, or one week
later, April 19, 1983, when the formal written complaint was submitted. If either date advocated by Tayor is used, the
120 day limitation for commencing punitive action against Taylor expired well before he was served with the notice of
punitive action on September 8, 1983.

Taylor's argument, which presents two alternative dates on which DPS had probable cause, evidences the difficuityin
determining on what date "the department had probable cause." Apparently DPS recognized that this rule could be
interpreted to indicate several different dates and therefore requested that the council issue a formal interpretation. The
council's interpretation states that "generally’ one specific date, the dayfollowing the date Internal Affairs assigns a
number to the investigation, will trigger the running of the 120 day time limitation. We conclude that the 120 daytime
limitation can reasonably be measured from May 3, 1883, Even if the time is to be measured from this date, however,
Taylor argues thatthe 120 days expired on August 30, 1983, approximately one week before the notice of punitive action
was served,

On August 17, 1983, the council granted a 20-day extension of AC.R.R, R13-5-10(U) for afl cases "pending
investigation” on or before August 17, 1983. Taylor challenges the validity and the applicability of this extension. He
argues that the 20-day extension is invalid because itis not specifically authorized by R13-5-10(U). He confends that the
council's grant of an extension is the equivalent of an amendment o the rule. Since the proper administrative
procedures for amending the rule were admittedly not followed, Taylor argues that the extension is invalid. We disagree.

As the Resolution of October 8, 1980 indicates, under certain circumstances, the 120 daylimitation will notbe strictly
adhered to. ltis undisputed that an adminisirative body has broad discretion in determining whether to grant or denya
motion for a continuance, Martin v. Industrial Commission, 120 Ariz. 616, 587 P.2d 1193 (App. 1978). However, this
discretion must be exercised judiciously, and where this discretion has been abused, with resulting prejudice, the
action will notbe upheld.

In the present case, the extension was granted at the request of DPS. In August, 1983, DPS was actively involved in
maintaining order at the scene of a copper miner's strike in Morenci, Ajo and Bisbee. More specifically, on August 10,
1983, the Governor of Arizona declared a state of emergency, and on August 16, 1983 ordered Col. Milstead to provide
all necessary support senices to law enforcement agencies alreadyin place. Under these circumstances, we find that
the council did not abuse its discretion in graniing an extension. Since the complaint reMew process is composed ofa
series of invesligations and reviews, Taylor's case was "pending investigation” on or before August 17, 1983 and was
therefore covered bythe extension. Furthermore, Taylor has not shown that any prejudice resulted from the grant of the
extension.

Taylor next argues that the council improperly denied him access lo certain invesligative reports and improperly limited
his right fo cross-examine and present witnesses,

Prior to the adminisirative hearing before the council, Taylor filed a motion requesting that DPS allow him to inspectthe
file relating to the internal investigation into allegations made by the withess Neff against DPS investigators Ellis and
Gilson. The council instructed its business manager to review the file to determine whether it contained any
discoverable material, The business manager concluded that the file did not contain relevant discoverable material that
was not otherwise available and Taylor was advised of this decision.
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*206 Taylor filed a request for review of this decision pursuant to AC.R.R. R13-8-10V, The file was then reviewed bya
member of the council and the decision not to disclose the contents of the file was affirmed. This tuling was
subsequently upheld by the trial court.

We first note that we need not determine whether the council improperly delegated this matter to its business manager,

(5] gince the final decision nat to allow inspection of the file was ultimately made by the council. On the merits, we find
that the council's decision on the discoveryissue did notrise to the level of a denial of due process offaw, nor do we
find any substantial prejudice to Taylor. At the hearing before the council, Neffherself testified as to the DPS
investigators' alleged misconduct during their interrogafion and Neff's feelings of coercion and intimidation which
resulted therefrom. Further, itis not alleged that Tavlor was in anyway deterred in his attempts to interiew or depose
Neff, or any of the other wiltnesses, prior to the council hearing.

Taylor next argues that the council improperiyrestricted his cross-examination of Neff by not allowing her to testify from
a letler which had been written by her attorney, detailing her complaint regarding the conduct of the investigating
officers. We find no abuse of discretion since the letter was not written by Neff nor was it signed by her. She was not
restricted In utilizing her own independent recollection in testifying as to the evenis referred to in the letter.

Taylor next contends that he was denied a fair hearing by not being allowed to present the testimony of DPS officer
Herbert Brigham as to his opinion of how an investigation should be conducted. Brigham had reviewed the same
evidence that was presented to the director, and was prepared to testify that the investigation had not been conducted
objectively and that the director's decision was therefore inappropriate. We summarily dispose of this issue by
concluding that the council clearly did not abuse its discretion by excluding this testimony. Brigham was permitied to
teslify as to his working relationship with Taylor and as to Taylor's good character. However, Brigham's testimonyas to
how he would have conducted the investigation was irrelevant.

As his final issue in the cross-appeal, Tayior argues that he was denied the right to a fair hearing by the attorney
general's dual representation of both DPS and the council. Prior to the hearing, Taylor filed a motion to disqualify the
attorney general's office from representing DPS since the attorney general also serves as legal advisor to the council.
This molion was denied. n effect, Taylor argues that DPS should have been required {0 engage a private attorney. We
disagree.

The attorney general is compelled by statute to represent all state agencies. AR.S. § 41-192.A(1) provides that the
attorney general is required to "be the legal advisor of the departments of this state and render such legal services as
the departiments require.” Therefore, itis the intent of the legislature that the attorney general represent both DPS and
the council in appropriate circumsiances.

Aconflict of interest would clearly arise if the same assistant atforney general participated as an advocate before the
council and simultaneously served as an advisor to the council in the same matter. If the council had requested the
advice of the attorney general during the pendency of this action, it appears to be conceded by the parties that the
request would have been directed to the solicitor general who would designate an assistant atlorneygeneral from a
division other than that to which the advocate is assigned ic act as an advisor to the council. In the present case,
however, the council did not ask the attorney general for the senvices of a legal *207 advisor. The Assistant Attorney
General, Aileen Lee, was appearing as an advocale for DPS and notas a legal advisor.

Taylor argues, however, that Lee in fact acted as an advisor fo the council during these proceedings. He refers to an
alleged ex parte communication between Lee and a member of the council concerning the standard to be applied by
the council in weighing the evidence. We believe that sufficient evidence was presented from which it can be concluded
that no ex parte communications transpired and that Lee was acling as an advocate, notan advisor. In thatregard,
before closing arguments, a council member requested that bofh parties address the issue of "burden of proof." Lee
offered to provide the council with case law after research on the subject. Taylor's attorney offered to submit a brief, but
the council member Indicated that he did not necessarilywant a brief. Several weeks later, Lee provided a
memorandum to the councll members, with a copyto Taylot's atiorney.
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On these facts, we do not conclude that Lee's legal memorandum constituted an "ex parfe communication” with the
council member nor do we find that, in presenting this memorandum, Lee was acting as a legal advisor to the council
rather than an advocate for DPS. We note that Taylor's attorney later filed a legal memorandum in response to thatfiled
byLee.

SUFFICIENCY OF THE EVIDENCE

In its appeal, the council contends that the trial courtimproperly subslituted its judgment for that of the council when it
concluded that termination of Taylor's employment by DPS was so disproportionate to Taylor's misconduct as to be
"shocking to the consciencs." We agree.

Arizona Revised Stalute § 28-235 and the rules enacted pursuant thereto, vest wide discretion in the councll to
determine when violation of its rules is sufficient to justify termination, as opposed to some lesser disciplinaryaction.
Ariz. Dept, of Public Safely v. Dowd, 117 Ariz. 423,573 P.2d 497 (App. 1877). The determination of the penaltyimposed
by an administrative body will not be disturbed unless there has been a clear abuse of discretion. Bishop v. Law

Enforcement Merit System Council, 119 Ariz. 417, 581 P.2d 262 (App. 1978).

In Bishop, the court reviewed the charges against the appellant, and concluded that the continuance of his employment
could have been detrimental to the discipline and efficiency of DPS in satisfying its statutorylaw enforcement
obligations. Bishop, a former undercover police officer, was dismissed for smoking marijuana with narcotics suspects
and failing to report the same. The court found that there was a rational basis for the council's conclusion that
termination was justified by the violations of the council’s rules, and that the punishment was notso disproportionate to
the offense as to be shocking to one's sense of fairness. The court in Bishop rejected appellants atiemptto show that
similar acts had not been disciplined in the past, or if they had, that the punishment was much less severe, noting that
the council is not bound to deal with all cases atall imes in the same manner as it had dealt with some pastcases
that might seem comparable.

So too in the present case, the council as the trier of fact, concluded that Taylor's actions conslituted cause for discipline
or discharge pursuant o AC.R.R. R13-5-47(C). Considering the evidence in the light most favorable to upholding the
council's decision, there was evidence that Taylor had consumed up to sixteen mixed drinks the afternoon and evening
of April 12, 1983, and that he was too intoxicated to drive. He had two accidents in a stateowned vehicle, made radio
transmissions with noticably siurred speech and did not know which road he was driving on.

DPS Director Milstead testified as to how and why this particular punitive action was taken against Tayor:

Q. Could you explain to the Council why you decided to terminate Sergeant Taylor based on your review
of the package?

*208 A, [Col, Milstead] Simply stated, [ was convinced, after going through a review of the package, the
reports, of listening to the tape, of talking to the investigators, of talking to Sergeant Tavlor, that when he
was operating the vehicle that evening that he was, in fact, drunk.

* k ok k k%

In listening to the tape — and | listened to it several tmes — and as [ listened to it 1 could hear a man
whose facullies were, in fact, severlyimpaired as far as speech. Not only speech paiterns, but what he
said specifically, the conduct on the tape, and then not knowing where he was when, in fact, that was his
area.

* k k& & &
Q.... One of the allegations in the punitive actlon related to dishonesty or breach of integrity. What was itin

the package, the information that you received, that led you to believe that he had bean dishonestor
breached his inlegrity?
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A The issue was whether or not he was on duty the afternoon that he was drinking, in fact, was spending
State moneyto drink with, had claimed overtime for that day when it did not appear thathe had any
reason to legitimately be in that particular bar drinking with those people who knew who he was.

Q. Could you outline more clearly why you felt he had no reason to be there?

A Well, if he is, in fact, undercover, he's ineffective if the people there know who he is, and you cannot
drink on duty unless it facilitates the case you are working. And there would be absolutely no reason for
him to drink on duty to facilitate a case when the people knew who he was,

Now, he had made a comment that he was ready to take action if the juveniles were to come in. Well, that
was no reason for him to drink; and, in fact, there wasn't— you know, he could have been thers if — he
could have said ifrobbers had come in or something like that. That wasn't a reason to be drinking.

* k& ok k&

Q.... did you also have some concern with regard to polential liability?

A Well, there were a lot of reasons why [ chose dismissal as the appropriate form of punishment, and
lfability was one of them.

There is a serious liability question for the department, for myself, if, after | have information that a person
has, in fact, been involved in drinking and driving, that if they are retained in the position where that couid
happen again, and | can forsee that, and if that would have been shown that | could have forseen what it
could do, then | do have that problem,

Taylor contends that punitive actions taken against other officers who had been driving while under the influence is
strong evidence that termination in his case was excessive and disproportionate to the offense charged, Taylor cites
several instances in which officers charged with misconduct similar to Taylor's were not terminated and the
punishments Imposed were significantlyless severe. As this court noted in Bishop, the council is not obligated to deal
with all cases that might seem comparable in the same manner. Bishop, 119 Ariz. at 422,581 P.2d at 267. As Milstead
testified, DPS has taken a strong stand against drinking and driving. Therefore, if Taylor's conduct warranted dismissal,
the fact that other officers might have received less severe sanctions in the past would not necessarily render Taylor's
termination "shocking to the consclence.”

AC.R.R.R13-5-47(C) sets forth the "causes" justifying discipline or discharge of an employee. As this court has
recognized,

[lIn a police employment setling, there is a substantial relationship to the end sought to be
accomplished, and a rule stating cause for dismissal is thus not arbitrary, when the proscribed conduct
constitutes a substantial shoricoming which renders the continuance of the officer in his position
detrimental to the discipline or efficiency of the sendce.

Dowd, 117 Ariz. at 429, 673 P.2d at 503.

209 The council, as the trier of fact, concluded that the violations alleged *20¢ against Taylor and his continued employment
could have been detrimental to the discipline or efficiency of DPS, The council's decision was supported by substantial
evidence, and the trial court should have affirmed that decision on review.,

ATTORNEY'S FEES

Since the judgment of the frial court is reversed to the extent that it held that Taylor's termination was an excessive
penalty, Taylor is not a prevailing party entitled to attorney's fees pursuant to AR.S. § 12-348(A)(3). Accordingly, we
reverse the award of attorney's fees.
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CONCLUSION

We hold that the punitive action taken against Taylor is supported by substantial evidence, and that the ¥ial court
improperly substituted its judgment for that of the councll. We affirm the trial court's findings that the punitive action was
timely taken, and that Taylor's due process rights were not violated. We otherwise reverse the judgment of the trial court
and the order of remand to the council is vacated.

This malter is remanded to the trial court with directions to enter judgment affirming the council's decision.

GRANT, P.J., and FROEB, J., concur.

[11 DPS General Crder No. 21.01 provides that an employee w ith firsthand know ledge of misconduct involving a peer or subordinate
employee is to verbally notify his supervisor and then initiate an internal complaint by preparing a detailed written report.

[2] The types of investigations, the methods of investigation and the files and reports to be maintained are detailed in DPS General
Order No, 21.02. The investigation is to include, but is not limited to, interview s with the employee and any witnesses, and the
exanination of pertinent documents.

[3] The complaint review process is outlined in DPS General Order No. 21.03. Follow ing completion of the investigation, the complaint is
review ed by the employee's supervisor. If disciplinary aclion is recommended, the enployee may request a hearing before the
complaint review board.

The complaint review board consists of two employees fromsupervisory levels, and one employee fromthe accused employee's peer
group. The complaint review board review s the investigative reports and wrilen statements, hears wilness testimony and considers
other appropriate evidence. The board renders findings on each allegation, and submits a report to the director of DP3.

{41 DPS General Order No. 21.01 also provides a procedure for deafing with comrplaints made by any person outside the department. All
w ritten and any substantial verbal complaints are to be forw arded to IAD for investigation.

[5] Ses A.C.R.R. R13-8-104(C) w hich provides for the delegalion of certain board functions to the business manager.

Save trees - read court opinions online on Google Scholar.
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Steptoe & Johnson by David A Selden, Lisa M. Bickel, Phoenix, for Defendants-Appellees.
OPFINION
CONTRERAS, Judge.

This is an appeal from the trial court's order granting Appeliees’ ("City of Mesa") motion to dismiss William R.
Hamilton's ("Appellant") complaintin which he alleged that the City of Mesa's merit system was invalid and thathe was
wrongfully terminated from employment.

Appellant raises three issues for our review:
1. Whether the City of Mesa has a facially valid law enforcement merit system;
2. Whether the City of Mesa's merit system as applied to Appellant violated his due process rights; and
3. Whether the City Manager acted arbitrarily and capriciouslyin terminating Appellant's employment.

We conclude that the City of Mesa has a valid merit system and that its application to Appellant did not violate his due
process rights. In addition, we conclude that the City Manager did not act arbilrarily, capriciously, or in an abuse of
discretion in terminating Appellant's employment with the City of Mesa. We therefore affirm the order of the trial court
granting the City of Mesa's motion to dismiss.

FACTUAL AND PROCEDURAL HISTORY

Appellantis a former employee of the City of Mesa police department, The City of Mesa terminated his employment of
seventeen years with the police department for conduct unbecoming a member of the police departmentand for
untruthfulness. The complaints against Appellant arose out of a criminal investigation of Mesa Police Officer Richard
Elliget and his wife Laurie Elliget. During the course of that criminal investigation, a series of note cards maintained by
Richard Elliget were discovered describing the sexual conduct of Laurie Elliget with Appeliant and others. This
discovery precipitated an extensive internal investigation into Appellants conduct with Mrs. Elliget by the Mesa Police
Department. As a result of the internal affairs investigation, the investigator recommended thatthe charges against
Appellant be sustained. Appellant's superior officers agreed and recommended to the Chief of Police, Guy Meeks, that
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his employment be terminated 1l

*423 Chief Meeks informed Appellant of the recommendation to terminate his employment and informed him of his
right to a pre-termination hearing. Chief Meeks set a hearing date for the pre-termination hearing. Appellant,
represented by counsel, attended and participated In the pre-termination hearing. Foliowing the hearing, Chief Meeks
notified Appellant that the recommendalion to dismiss him was sustained and that Appellant was entified to appeal his
termination.

In accordance with the City of Mesa's personnel rules, section 930/2], Appellant appealed his dismissal to the City
Manager who referred the appeal to the Personnel Appeals Board ("the Board") for consideration and an advisory
opinion. Prior to the post-termination hearing, Appellant filed a special action complaintin superior court seeking a
temporary restraining order to preclude the City from going forward with post-termination proceedings. In his special
aclion, Appellant asked the trial court to determine whether the post-termination procedures of the City of Mesa qualified
as a merit system pursuant to Ariz. Rev. Stat. Ann. (“AR.S.") section 38-1001 et seq. (1985), which sets forth standards
for law enforcement merit council for public entifies. Maricopa County Superior Court Judge Schwartz determined that
the City of Mesa's posi-termination procedures qualified as a merit system and dismissed Appellant's complaint by
minute entry,

The Board conducted a post-termination hearing which took place over the course of three days. Both the City of Mesa
and Appellant had the opportunity to and did present witnesses and evidence at the hearing.

Following the hearing, the Board issued a unanimous advisory opinion stating that Appellant's termination should not.
be sustained. The Board found the evidence insufficient to substantiate the charge of "untruthfulness.” After receiving

the advisory opinion, the City Manager sent the matter back to the Board to consider the issue of "conduct unbecoming
a member." The Board issued a second advisory opinion (3-1), again advising the City Manager to reinstate Appellant.

The City Manager issued his three page written decision after reviewing all the written evidence presented to the Board
and listening to the audio taped tesiimony. The City Manager stated that he could not concur with the Board's two
advisory opinions. After listing all of the evidence that the City Manager found to be compelling, he upheld Appellant's
termination.

Appeillant filed the present special action complaint in superior court appealing his dismissal Bl in his complaint,
Appeliant alfeged four counts: Count | due process (the evidence did not support the City Manager's decision to
terminate); Count li facially invalid merit system; Count {ll merit system invalid as applied; Count [V open meeling law
violation. The City of Mesa filed a motion *424 to dismiss Counts I, I, and Hll. The City argued in its motion to dismiss
that the decision to terminate Appellants employment was not arbitrary or capricious and that Counts li and Hl restated
claims raised and decided in Appellant's first special action,

Judge Jarrett decided the case on its merits and granted the Citys motion to dismiss. She concluded that the City
Manager did not abuse his discretion in rejecting the Board's advisory opinion. She also adopted the findings and
conclusions of Judge Schwartz, and held as a matter of law that the City's Personnel System was facially valid or valid
as applied. The case was then transferred fo Judge Hendrixwho, on stipulation, dismissed Count IV of the complaint
without prejudice and entered final judgment on all counts, from which Appeilant brings this appeal.

DISCUSSION
. Is the City of Mesa's Merit System Facially Valid?

We first address the question of whether the City of Mesa's merit system satisfies constitutional and statutory
requirements, Our review extends to the merits ofthe claim since Appellant's action was dismissed on the merits, and
because the trial court's finding was one of law, our review is de novo. Ayala v. Hill, 136 Ariz. 88, 90, 664 £.2d 238, 240

(App. 1983).

AR.S. section 38-1001 et seq. sets forlh the standards for law enforcement merit councils for those public entities that
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are required or choose to adopt the provisions of that Article. Public entities that qualify for exemption are not subject to
the provisions of the Article. These exemptions are set forth at AR.S. section 38-1007 (1985), which provides in part:

The provisions of this article shall not apply to:

* &% * k k&

3. Acity or town in which there is maintained a metit system or civil sendce plan for ils employees.
{Emphasis added).

Based on the plain language of the stalute, the City of Mesa is exempt from the provisions of the Article because it
maintalns its own merit system or civil service plan. However, Appellant argues that a Citys merit system mustmeet the
procedural due process requirements of AR.S. section 38-1001 et seq. In particular, Appellant argues that AR.S.
section 38-1003 {1985) which requires "a plan for fair and impartial selection, appointment, retention and separation or
removal from service by resignation or dismissal" must apply to the City of Mesa and that the City Manager cannot be
fair minded since he approved the termination in the first place. We agree that Appellantis entitled to a fair and impartial
merit system, but we do not agree that the City of Mesa's merit system mustmirror the requirement of AR.S. section 38-
1001 et seq.

The intent of the legislature was to establish for law enforcement officers and law enforcement agencies
in counties, cilies and towns of the state of Arizona, a mutually beneficial system of personnel
administration based on merit principles governing the appointment, promotion, lay off and removal of
law enforcement officers within the counties, cities and towns of the state.

Laws 1969, Ch. 102, § 1. Amerit system has long since been defined to include the following:

the appointment of all employees who come under the system should be made on the basis, and as the
result, of open and competitive examinations arranged to determine which of the applicants for the
position is best fitted to perform its duties, regardless of political affiliations or pastrecord, and that once
an appoiniment is made, removal from the position should be based only on unfitness for the work for
one reason or another, and not upon personal considerations. It necessarily follows thatany system
which conforms to these principles, no maiter whatits details maybe, is a non-partisan merit system,
and one which does notso conform, is not a system coming within the definition.

Taylor v. McSwain, 54 Ariz. 295, 308-09, 96 P.2d 415, 421 (1939). In addition a fair and impartial system for removal
425 from office necessarilyincludes "(a) specific reasons for removal, “425 and (b) a reasonable hearing before some

designated and proper authority as to whether the party whose removai was sought fell within the reasons for removal

set forth in the regulations established bythe board." Welch v. The State Bd, of Soclal Security and Welfare, 53 Ariz 167,

We start by noting that municipal corporations have no inherent police power, and that their powers are delegated to
them by the conslitution or laws of the state. State v. Jacobson, 121 Ariz 65, 68, 588 P.2d 358, 361 {App. 1978),
overruled on other grounds Levitz v. Stafe, 126 Ariz. 203, 613 P.2d 1269 {1980}. A city may adopt a city charter as its
organic law. /d. As a charter city, the city may exercise "all the powers authorized byits charter, provided those powers
are not inconsistent with the Arizona Constitution or the general laws of the state." Id. (citations omitted).

The City of Mesa charter establishes a personnel system that provides for the appointment and removal of employees
based upon merit, and requires the City Manager to appoint and remove employees "pursuantto the meritsystem
regulations.” Mesa, Ariz, City Charter, art. ill, § 303, art. IV, § 403 (Sept. 4, 1992). The charter further establishes a merit
system board and a separate personnel board that holds post-termination hearings and renders advisory opinions to
the CityManager. The City's charter is supplemented and implemented by its personnel rules. These rules setoutthe
process for examinations, limit the types of discipline which may be imposed, and authorize dismissal bythe City
Manager or a department head onlyif an employee violates standards of conduct, Mesa, Ariz., Personnel Rules, Ch. 2, §
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240, Ch. 8, § 810-30 (July 1, 1992),

The pre- and posttermination procedures are further enhanced by the police department's general orders which
ensure that the complaints against a police officer are investigated fully and fairly before any discipline is imposed. If an
internal investigation results in recommendation of dismissal and the chief of police agrees, a pre-termination hearing
is scheduled. If the chief concludes that the complaint should be sustained, the decision is sent to the citymanager for
approval. The employee is then notified in writing of the decision and may appeal the decision to the personnel board.
The personnel board gives the employee an opportunity to confront and cross-examine adverse witnesses as well as
the opportunity to present eMdence and be represented by counsel. The personnel board makes a written
recommendation to the citymanager who then reviews the recommendation and makes a final decision. These
procedures certainly meet the requirements of a fair and impartial merit system set outin Taylorand Welch.

Finally, our supreme court has addressed a similar issue in Kendall v. Maicoln, 98 Ariz. 329, 404 P.2d 414 {1965). That
case inwolved the issue of whether a personnel board had the power to revoke a dismissal ordered by the city manager.
The City of Scoltsdale's charter provided that the city manager had the power to "[a]ppoint and when necessary for the
good of the service remove all officers and employees of the city except as otherwise provided by this Charter...." Id., 98
Aviz. a1 331, 404 P.2d at 416. The city ordinance provided that the personnel board hear appeals submitted by any
person relalive to any disciplinary action and that the board certifyits finding and recommendations. /d. The ordinance
further provided that the finding and decision of the board be final and certified to the officlal rom whose order the
appeal was taken and enforced by that official. /d. Thus, there was a conflict between the city charter giving the power to
hire and fire to the citymanager and the city ordinance which made the decision of the board final. The court concluded
that the board had no recognized common law powers and therefore it could not be assumed “from the authority alone
{o create such a board that it could in anyof its functions supersede any of the powers granted specificallyin the
charter.” Id., 98 Ariz. at 334, 404 P,2d at418. The court aiso concluded thatthe board couid do no more than make
recommendations for the appointment and removal of employees. Id. Here, the City of Mesa charter provides that the
citymanager also has the power to appoint *426 and remove employees. it provides that the citymanager "pursuantto
the merit system regulations appoint, and when necessaryremove, all employees of the City, except as he may
authorize heads of departments and offices to appoint and remove their own subordinates." Mesa, Ariz., City Charter,
art. I, § 303(C). Mesa's city ordinance, section 930, then provides that appeals from dismissal maybe taken to an
appeals board that renders a written advisory opinion to the citymanager. This is identical to the City of Scottsdale's
merit system, which our supreme court found fo be valid.

We conclude that the City of Mesa's metit system meets constitutional and statutory requirements. The metrit system
provides specific reasons for removal, and allows for a reasonable hearing hefore some designated and proper
authority as to whether the partywhose removal was sought fell within the reasons for removal setforth in the
regulations established by the merit system council.

il. Does Mesa's Merit System as Applied to Appellant Violate his Due Process Rights?

Appellant contends that even if Mesa's merit system complies with Arizona law, it is invalid as applied to Appellant
because the City Manager cannot act as a fair and impartial tribunal. In particular, Appellantargues that the City
Manager did not fully and fairly apprise himself of the record; that he did not review the demeanor ofthe witnesses
presenting evidence; that he had predecided the case in a manner which was prejudicial to Appeilants continued
employment; and that he had the Mesa Police Department's attoney advise him. Despite Appeliant's allegations that
the CityManager could not be fair and impartial in making the final decision to terminate Appellant, we conclude that
Appellant did receive a hearing before a fair and impartial tribunal and his due process rights were not violated.,

As stated above, we conclude that the City of Mesa’s merit system meets consfitufional and statutory requirements.
Removal from employment can occur only upon a showing of unfitness for the work, and not upon personal
considerations. See Taylor, 54 Ariz at 308-09, 95 P.2d at421 (any system which requires removai from a position

based only on unfitness for the work is a non-partisan merit system). An employee of the City of Mesa can only be
disciplined or dismissed according to the standards of conductin section 510 of the city personnel rules. Mesa, Ariz,
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Personnel Rule, Ch. 5, § 510 (July 1, 1992). Section 510(B)(7} specifically provides that an employee maybe dismissed
for "[clonduct of a type which will bring discredit or embarrassment to the City." The City Manager reviewed the evidence
presented at the post-termination hearing, listened to the audio taped testimony of the witnesses, and determined that
Appellant's conduct was unbecoming to a member of the police department. Appellant was terminated from
employment based on specific reasons articulated by the City Manager in his three page letier of December 1, 1992,
directed to Appeliant. This meets the requirement of a fair and impartial tribunal.

We agree with the City of Mesa that the Board's role is similar fo that in Evans v. State ex rel. Arizona Corp. Comm’n,
131 Ariz. 569, 643 P.2d 14 (App. 1982), cert. denied 459 U.S, 808, 103 S.Ct. 33, 74 L.Ed.2d 46 (1982), In Evans, the
personnel board enlisted a hearing officer to hold post-termination hearings and then recommend a decision to the
board. Id., 131_Ariz. at 571, 643 P.2d at 16. The hearing officer was authorized to take any action other than making the
final decision. /d. The board rejected the decision of the hearing officer and sustained the termination decision. This
Court found "nothing constitutionally infirm" in allowing the hearing officer to function in an advisory capacity and upheld
the board's decision to terminate the employse. /d., 131 Ariz at 572, 643 P.2d at 17. Similarly, the City of Mesa's
Personnel Board acls in an advisory capacity to the City Manager and assists the City Manager by holding post-
termination hearings. By assigning some of his duties lo the Board, the City Manager "is freed of the time consuming
evidence gathering tasks which can be performed adequately by [the Board). This process has been found to comport
with due process standards especially *427 where the [City Manager's] decision is based upon the official record

before the [Board].” .4l

Appellant also contends that his due process rights were Viclated because the City Manager sought advice from Roy
Skaggs, an atiorney working for the Mesa Police Department, implying that this communication constituted an ex parte
communication with an advocate in the case and created impartiality. We find no merit in Appellant's argument,

Aconflict would arise if Skaggs participated as advocate on behalf of the City of Mesa against Appellant and
simultaneously served as advisor to the City Manager. Taylor v. Arizona Law Enforcement Metrit System, 152 Ariz. 200,
206, 731 P.2d 95. 101 (App. 1986). However, Skaggs did not participate as an advocate at any time. Further, although
one of the fundamental procedural requirements of an administrative hearing is an impartial decision maker, "simply
joining investigative/prosecutorial and adjudicative functions” does notresultin a partial decision maker, Rouse v.
Scotisdale Unified Sch. Dist., 156 Ariz. 369, 371,752 P.2d 22, 24 (App. 1987); Arizona Dept. of Pub. Safely v. Dowd, 117
Ariz, 423,427,573 P.2d 497, 501 (App. 1877) (citations omltted). Without a showing of actual bias or partiality,
Appellant's due process rights are not violated. Rouse. 156 Aviz. at 374, 762 P.2d at 27. The City Manager listed his
findings of fact and conclusions of law on the record. Appellant has failed to come forward with any evidence indicating
actual bias or partiality. Thus, we conclude Appellant's due process rights were not violated.

Iii. Did the City Manager act Arbitrarily, Capriciously, or In an Abuse of Discretion by Upholding the Decision to Terminate
Appellant?

With regard to the standard of review, Appellant and the City of Mesa argue whether this is an appeal from a motion to
dismiss or motion for summary judgment. This argument confuses the standards of review in appeals from motions to
dismiss and summaryjudgment as contrasted to appeals from administrative decisions. See Havasu Heights v.
Desert Valley Wood. 167 Ariz. 383, 386, 807 P.2d 1119. 1122 {App. 1990). "There was no trial de novo in the superior
court, and the superior courtjudge did notact as the trier of fact. The court based its decision on a review of the record
in the administrative proceeding and on the parties' legal arguments.” /d., 167 Ariz. at 386-87, 807 P.2d at 1122-23 1
Where this Court reviews trial court decisions regarding appeals from administrative agency decisions, our sole inquiry
is whether the record contains evidence of a substantial nature to support the trial courf's judgment. Maricopa Counfy v.
Goitsponer, 150 Ariz, 367,370,723 P.2d 716, 719 (App. 1986) (citation omitted); see Havasu *428 Heights[ﬂ, 167 Ariz. at
387, 807 P.2d at 1123 {"In reviewing factual determinations, our respective roles begin and end with determining
whether there was substantial evidence to support the administrative decision.") (citations omitted).

In determining whether the trial court abused its discretion, we examine the record to see whelher the administrative
aclion was arbitrary, capricious or an abuse of discretion. /d.; Justice v. Cily of Casa Grande, 116 Ariz. 68,67, 567 P.2d

hitp:/scholar.g oogle.comvscholar_case?q=916+P2d+1 1368hi=en&as_sdt=808Rcase=3641065773882205475&scilh=0 5/9




6552014 Hamiiton v. City of Mesa, 916 P, 2d 1136 - Artz; Court of Appeals, 1st Div., Dept. B 1995 - Google Scholar
1195, 1196 (App. 1977).

[W]e review the record to determine whether there has been “unreasoning action, without consideration
and in disregard for facts and circumstances; where there is room for two opinions, the action is not
arbitrary or capricious if exercised honestly and upon due consideration, even though it may be believed
that an erroneous conclusion has been reached.’

Petras v. Arizona State Liquor Bd., 129 Ariz. 449,452,631 P.2d 1107, 1110 (App. 1981) (quoting Tucson Pub. Sch., Dist,
No. 1 of Pima County v. Green, 17 Ariz. App. 91, 94, 495 P.2d 861, 864 (1972)).

Appellant argues that the Clty Manager acted arbitrarily and capriciously in upholding Appellant's dismissal. Specifically,
Appellant argues that the City Manager's decision was contrary to the decision of the Personnel Board which heard the
evidence and had an opportunity to judge the credibility of the witnesses. Appellant further alleges that off-duty conduct
cannot be a reason for dismissal, and that Appellant's dismissal was not proportionate to the charge. We disagree and
find that the City Manager did not act arbitrarily or capriciouslyin upholding Appellant's dismissal,

Despite Appellant's claims that the City Manager did not participate in the post-termination hearing, he did have an
opporiunity to review the written evidence and listen to the audio taped testimony of the hearing. The City Manager
hesitated in rejecting the recommendation of the Personnel Appeals Board but specifically articulated his reasons for

not agresing with the Board 1

After reviewing the City Manager's reasons for terminaling Appellant's employment, we cannot say there was
unreasoning action, without consideration and in disregard for facts and circumstances, The City Manager carefully
explained his reasons and gave support from the record for his decision. The City Manager did notact arbitrarily or
capriciously in reaching his decision.

Appellant further maintains that because the conduct complained of occurred off-duty, dismissal was inappropriate. The
test for determining whether the punishmentimposed was inappropriate is whether the punishmentis so
disproportionate to the offense, in light of all the circumstances, as to be shocking to one’s conscience. Goltsponer. 150
Ariz. atl 372, 723 P.2d at 721; Taylor, 152 Ariz. at 207, 731 P.2d at 102. First, we conclude that off-duty conduct can be a
reason for dismissal, and second that dismissal was not disproportionate to the charges.

The Cityof Mesa's Personnel rules provide that an employee may be dismissed for conduct that will bring discredit or
embarrassment to the City. The complaints against Appellant came about because of an internal affairs investigation
revealing Appsllants name in a graphic, detaited diary describing off-duty sexual conduct. The sexual conduct involving
Appeliant described acts with Laurie Elliget. Appellant was the supenisor and supetior officer of Richard Elliget, the
husband of Laurie Elliget. Appellant's sexual conduct with his subordinate's wife clearly had the effect of bringing
discredit or embarrassment to the City. See Civil Service Comm'n v. Livingston, 22 Ariz. App. 183, 187, 525 P.2d 949
429 (1974), cert. denied, 421 U.S, 951, 95 S.Ct, 1685, 44 L Ed.2d 105 (1975) (off-duty sexual conduct *429 of a police officer
was sufficient grounds to terminate the officer); Barfow v, Blackburn, 165 Ariz. 361, 357, 798 P.2d 1360, 1366 (App.
1990) {the conduct of an officer, on or off-duly, reflects upon the Department, and an officer must conducthimselfin a

manner which does not bring discredit to himself, the Department, or the City).

in addition, we will not disturb the penaltyimposed by the City Manager absent a clear abuse of discretion. Taylor. 152
Ariz. at 207, 731 P.2d at 101. Prior to the investigation of the Elliget matter, Appellant had told one of the lieutenants that
he had had sexual interactions with Laurie Elliget, but later denied this allegation. We find nothing shocking to one's
sense of fairness in terminating Appellant's employment for untruthfulness and conduct unbecoming a member of the
police department when that conduct involves sexual conduct with a subordinate’s wife. See Livingston, 22 Ariz. App. at
187,525 P.2d at 949. We cannot say that the City Manager abused his discretion in upholding the termination. We
conclude that the City Manager's decision to terminate Appellant was not arbitrary or capricious and was proportionate
to the charges against Appellant.

CONCLUSION
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For the reasons stated above, we hold that the City of Mesa has a valid merit system and that its application to Appellant
did not violate his due process rights. We further conclude that the City Manager did not act arbitrarily, capriciously, or in
an abuse of discretion in terminating Appellants employment with the City of Mesa. We therefore affirm the order of the
trial court dismissing Appellant's special action complaint.

NOYES, P.J,, and GERBER, J., concur,

APPENDIX

The City Manager gave the following reasons for sustaining Appellant's termination with the Mesa Police
Department:

1. Experienced police internal affairs investigators interviewed all the witnesses in depth and reached the
conclusion that you were untruthful and had engaged in conduct unbecoming a member and
recommended both charges be sustained.

The entire investigation was sent to the Maricopa County Attorney's Office for review by Deputy County
Attorney Paul Ahler and County Attorney Rick Romley. The Maricopa Counly Aliorney's Office agreed with
the findings and recommendations of Mesa Police Internal Affairs.

The entire investigative file, together with your rebuttal, was given to Assistant Chief Mike Whalen for
review and recommendation. He found both charges to be sustained and recommended termination.

The entire file, together with your rebuttal, and all findings and recommendations were forwarded to Chief
Meeks. Chief Meeks held a hearing for the purpese of allowing you and your attorneys to present any
matters theyso desired and to address all issues in this case. Theydid so. After deliberation, Chief
Meeks reached the conclusion that you had been uniruthful and had conducted yourselfin a manner
unbecoming a member and found both charges sustained.

To find a charge sustained, according to Mesa P.D. Rules, it must be found that the charges are proved
by a preponderance of the evidence. The investigators, the Maricopa County Attorney's Office, Assistant
Chief Whalen, and Chief Meeks all found sufficient evidence, a preponderance of the evidence, to prove
you were untruthful and conducted yourselfin a manner unbecoming a member,

2. The information given by Laurie Elliget concerning Mesa Police officers during this investigation has
been shown to be extremely accurate. Al officers except you have conceded that her information was
correct. 1 find this fact highly corroborative of her information concerning you.  find no credible motive for
her to be truthful regarding all officers except you.

*430 3. The statements of Lt. Zielonka are also highly corroboralive of Laurie Elliget's information. Laurie
Elliget claims there were three incidences [sic] of sexual contact. You insist there was no sexual contact

at anytime. Yet, Lt. Zielonka states that approximately three years ago you told him that you had had sex

with Laurie Elliget. This is very damaging testimonyagainst you and there is no evidence that shows any
possible reason why Lt. Zielonka would offer this informalion unless it were true. '

4, Laurie Elliget's information is also corroborated by her husband, Richard Elliget. Itis admitted heis a
convicted felon in prison, however, this doesn't prove he is not being truthful. [find no credible reason to
explain why he would not be telling the truth.

5.Laurie Elliget's information is also corroborated by the polygraph examinations. The polygraphs
administered by the Mesa Police Department were monitored by Paut K. Minor, a nationally known expert.
These tests indicated that Laurie Elliget was being truthful and that you were not. You were determined to
be truthful on another polygraph examination give [sic] by Mr. Glen Whiteside, however, Mr. Minor was
critical of this examination, and Mr. Whiteside did not testify in support of his examination atthe
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Personnel Appeals Board Hearing. Dr. Saxe testified, in substance, that a polygraph examination is not
capable of determining truth or falsity, and questioned the validity of the Mesa Police Department and
Whiteside polygraphs, After giving Dr. Saxe's testimony considerations, | feel that overall some
cotroboration of Laurie Elligef's information is present.

6, There are important parts of Laurie Elliget's information thatis also corroborated by B.J. Elliget, by Mary
Laurie (Hamiltan), by your lack of recall, and by several others.

Although the corroboration | am referring to here is certainly not conclusive, it does add additional
support for Laurie Elliget's testimony.

Accordingly, | am of the opinion that Laurie Elliget's information has been corroborated to the extent that
sufficient eMdence does exist to prove that she is being truthful and that you are not being truthful when
you claim that you have never engaged in any sexual conduct with Laurie Elliget.

Although | have been hesitant not to adopt the recommendation of the Personnel Appeals Board, | find
that | cannot agree with their conclusions and must, therefore, uphold your termination for Untruthfulness
and for Conduct Unbecoming a Member.

[4] The Cily of Mesa also referred this investigation to the Maricopa County Attorney's Office for an independent review . The County
Attorney's office also found that the charges against Appellant should be sustained.

[2] Mesa, Ariz., Personnel Rules, Ch. 9, § 930 (July 1, 1992) provides in part:

D. Appeal: Any regular classified employee may appeal their dismissal in writing within ten {10) days to the City Manager. Within fifteen
(15) days of the receipt of the appeal, the City Manager will either render a written dacision to the employee or refer the appeal to the
Personnel Appeals Board. If the employee Is not satisfied with the decision of the City Manager, the employee may request a Personnel
Appeals Board hearing. Such a request must be forw arded to the City Manager in writing w fthin three (3) days of the receipt by the
employee of the City Manager's decision. The Personnel Appeals Board w il take action on the appeal within thirty (30) days of the
receipt by the City Manager. The Personne! Appeals Board will render a wrilten advisory opinion to the City Manager w ithin five (8)
days of the hearing.

[3] The City of Mesa contends that the Issues of whether it has a facially valid merit system and w hether its application to Appellant
violated his due process rights are res judicata because these issues w ere raised in Appellant’s first special action complaint seeking
a teporary restraining order. In order for the doctrine of res judicata to apply there must have been a final judgment. Focal Poinf, Inc.
v. Court of Appeals. 149 Ariz, 128, 129, 717 P.2d 432, 433 (1986). Arizona Rules of Civil Procedure 58(a) (Supp. 1995) requires that in
order for a judgment 1o be final it nust be wrilten, signed by a judge, and filed with the clerk of the court. /d., 149 Ariz. at 129, 717 P.2d
at 433, Appeliant's first special action complaint w as dismissed by an unsigned minute entry w hich does not constitute a final
appealable order. Therefore, the doctrine of res judicata does not apply.

[4] Appellant refies on Qhimaier v. Industrial Comm'n, 161 Ariz. 113, 776 P.2d 781 ( 1989} to support his position that his due process
rights w ere violated by the City Manager not hearing all the evidence in person. We find Ohimaier distinguishable. Ohfmaier involved
an induslrial commission decision by a judicial officer who renders a final judgment, w here a commission or hearing officer normally
does not. Id,, 161 Ariz._at 117, 776 P.2d at 795. in addition, although this Court noted in Ohlmaier that "a party has a right to a declision
upon the facts of his case froma Judge who hears the evidence," it is not necessary that the testimony be heard live. /d., 161 Ariz. at
118, 776 P.2d at 796.

[5] Because this case conmes before us in the posture of a special action complaint seeking review of an administrative decision, it is
unlike a motion to dismiss or motion for summary judgrent under the Arizona Rules of Civil Procedure. Ariz.R.Civ.P. 12(b) (Supp. 1995)
and 56 (Supp. 1995), We recognize that w here the trial court considers matters outside the pleadings presented and not excluded, it
must ireat the motion as one for summary judgment and give the parties a reasonable opportunity to present material pertinent to a
motion for summary judgment, Allison v. State, 101 Ariz. 418, 421, 420 P.2d 289, 292 (1966). How ever, that rule is applicable to cases
involving civil complaints w here there is a trial de novo and the trial court or jury acts as the trier of fact. See, e.g., Havasu Heights,
167 Ariz. at 386, 807 P.2d at 1122. This case involves a special action complaint w here the trial court based its decision on review of
the record in the administrative proceeding, and Lhe trial court did not w eigh the evidence. Thus, we conclude that the Arizona Rules of
Civil Procedure are inapplicable.

[6] We recognize that Havasu Heights involves review under the Administrative Review Act. How ever, the language contalhed in the
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Administrative Review Act and regulations regarding review of deparimental action closely parallel each other. See, e.g., Pima County

Sheriff's Depl. v. Smith, 158 Ariz, 46, 49, 760 P.2d 1095, 1098 (App. 1988).

[7] The text setting forth the City Manager's reasons is appended to this decision,
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160 Ariz. 241 {1989)
772 P.2d 595

TURF PARADISE, INC., an Arizona corporation, PlaintifffAppellant,
V.
ARIZONA RACING COMMISSION, an agency of the State of Arizona, Arizona Department of
Racing, an agency of the State of Arizona, and the State of Arizona, Defendants/Appellees.

No. 2 CA-CV 89-0011,
Court of Appeals of Arizoha, Division 2, Department B.
April 13, 1989.
Jennings, Strouss & Salmon by David L, White and Jefferson L. Lankford, Phoenix, for plaintififappellant.

Robert K. Corbin, Atty. Gen. by Michael N. Harrison, Keith R. Ricker and Katherine L. Mead, Phoenix, for
defendants/appellees.

OPINION
FERNANDEZ, Judge.

Appeliant Turf Paradise, Inc. appeals from a superior court judgment affirming a decision of appelliee Arizona Racing
Commission. Turf Paradise contends the Commission had no authority to issue its horse racing permit subjectfo the
condifion that Turf Paradise not require any person entering the restricted area of its grounds to sign a waiver of liability
agreement. Turf Paradise also contends the Commission acted arbitrarily and capriciously in granting ita one-year
permit rather than a three-year permit. In addition, it argues that the Commission's hearing procedures were unfair and
violated due process. We affirm.

242  In December 1986, Turf Paradise filed an application to renew its then three-year *242 permit that was due to expire in
mid-1987. In April 1987, the Commission voted to hold a hearing on the application. That hearing was held before a
Department of Racing hearing officer on May 1, 1987. The hearing officer recommended that Turf Paradise be issued a
permit once it met the statutory requirements. The hearing officer's findings noted that Turf Paradise did notthen have a
liabilityinsurance policyin effect but that Turf Paradise had indicated it would require a waiver agreement from all
persons seeking to enter the backside of the track when it did obtain a policy. The hearing officer recommended that the
waiver agreement proposal be studied further and that ils effect on the state's liability exposure be examined. The Acting
Director of the Department then recommended that Turf Paradise be granted a one-year permit conditioned on the
requirement that no one sign a waiver agreement. That recommendation was adopted by the Commission atits
meeting on May 12, 1987.

After Tuif Paradise requested a rehearing, a new hearing was held before a different hearing officer on July 30, 1987.
That hearing officer recommended that the Department and the Commission consider the bestinterests of racing in
Arizona and that the permitinclude a condition of no waivers. The hearing officer also stated: "Without s pecificalty
recommending that a three year permitbe granted, IT IS RECOMMENDED that the Director and the Commission
consider the consensus of the withesses called by Counsel for Turf Paradise, Inc., testifying that a longer permitis
helpful to them in preparing for racing meets in Arizona.” The Acting Director again recommended that the Commission
issue a one-year permit conditioned upon the absence of a waiver requirement. The Commission voted to issue just
such a permit on August 25, 1987,

Turf Paradise sought judicial review in superior court shortly thereafter. This appeal followed the trial court's affirmance
of the Commission's decision. We note, pursuant to a motion to supplement the record, thatin June 1688, the
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Commission voted to renew Turf Paradise's permit for a period of three years and that no conditions were imposed
upon that permit. Despite the fact that the permit upon which this appeal is brought has expired, however, we exercise
our discretion to determine the issues raised. Seeley v. Stafe. 134 Ariz. 263, 655 P.2d 803 {App. 1982), The questions
are such that they are likely to recur. Fraternal Order of Police Lodge 2 v. Phoenix Employee Relations Board, 133 Aliz.
126, 650 P.2d 428 (1982). In addition, a one-year permitis of such relatively short duration that appellate review may be
thwarted, as in this case, by expiration of the permitif the doctrine of mootness is applied. Maricopa County Health
Department v. Harmon, 156 Ariz. 161, 750 P.2d 1364 (App. 1987},

ONE-YEAR PERMIT

Turf Paradise contends the Commission abused its discrelion in granting it a one-year permit rather than the three-year
permit it requested. It argues initially that the decision was inconsistent with the past practice of granting three-year
permits and that the Commission acted arbifrarity by failing to articulate a substantial reason for the change. AR.S. § 5-
108{D) provides that "permits shall be renewed for successive periods of not more than three years...." From 1949 uniil
the current statute was amended in 1982, horse racing permits were issued for periods of one year. 1949 Ariz. Sess.
Laws, ch. 61, § 6; 1982 Ariz. Sess. Laws, ch. 310, § 7. Turf Paradise was prevouslyissued a three-year permit in mid-
1984 that expired in mid-1987. Because the 1982 amendment permitting three-year permits did not become effective
until September 30, 1982, Turf Paradise could not have had a three-year permit before it obtained its 1984-87 permit.
Thus, the record does not supportits claim that the Commission's decision was a departure from its own past
practices.

Turf Paradise next contends that the Commission, in voting to issue a one-year permit, relied upon "post hoc rationales”
which were arbitrary and not supported *243 by substantial evidence. AR.S. § 5-108(D) provides that permits maybe
renewed for a period "of not more than three years" (emphasis added). That language indicates a legislative intent that
the Racing Commission determine whether it will grant a one-year, two-year or three-year permit. We must, therefore,
determine whether there was substantial evidence to support the Commission's decision to issue a one-year permitto
Turf Paradise. DeGroot v. Arizona Racing Commission, 141 Ariz. 331, 686 P.2d 1301 (App. 1984).

The record shows that the Commission was concerned both about its communications with Turf Paradise as well as
Turf Paradise's claims of difficultyin obtalning insurance coverage that had resulted in its proposal to require waivers.
The Commission was also concerned about the state's exposure to liability because of testimony at the original
hearing that the state is always joined as a party whenever Turf Paradise is sued for negligence. In addition, the record
indicates that one of the commissioners who voted at the August meeting was newty appointed, and comments were
made at the time of the Commiission's first vote that one or more of the commissioners were new to the job. We find
substantial evidence to supportthe Commission's decision to issue a one-year permit.

CONDITIONAL PERMIT

Turf Paradise also contends that the Commission had no authority to issue a permit conditioned upon its not requiring
everyone entering the backside of its track to sign a waiver of liability agreement. As Turf Paradise notes, AR.S. § 5-104,
which authorizes the Commission to approve permits, does not specifically authorize the imposition of conditions upon
a permit. As a result, it argues thatthe Commission has authority only to grant or deny a permitand that it cannot
impose conditions upon its permits requiring a permittee to perform an act unless a statute or regulation specifically
requires the permittee to perform it. We note that the condition imposed bythe Commission does not require Turf
Paradise to perform an act, Instead, it prohibits it from uiilizing waivers.

Turf Paradise contends it was improper for the Commission to make the permit conditional absent an express statutory
or regulatory authorization for such a condition. In support of that contention, Turf Paradise has cited Arizona Downs v,
Turf Paradise. Inc.. 140 Ariz. 438_682 P.2d 443 (App. 1984). In that case, Turf Paradise argued that the Commission
had properlyimposed, as a condition on a permitissued to Arizona Downs, a requirement thatit pay Turf Paradise a
specific percentage of the annual malintenance expenses for Turf Paradise's premises, Because that requirement
ignored an exsting contract between Arizona Downs and Turf Paradise that required Arizona Downs to paya smaller
sum to cover maintenance expenses and because there was no indication that the track was not being adequately

hitp://scholar.google.convscholar_case?q=772+p2d+5958h=endas_sdt= 808&case=101573858105363004248scith=0 2/5




51512014

244

Turf Paradise, Inc. v. RACING COM'N, 772 P. 2d 595 - Arlz: Court of Appeals, 2nd Div,, Depl. B 1888 - Google Scholar

maintained as required by the applicable regulation, the court held that the Commission's order was arbitrary and
capricious and that it Violated Arizona Downs' contractual rights.

Although no regulation is involved in this case, a statutory authorization does apply. The Commissien is authorized,
inter alia, to refuse to renew a permit upon a showing that the applicant "[h]as entered into any contract or contracts
which will not further the best interests of racing or be in the public interest...." AR.S. § 5-108(A)(1)(/). Athough Turf

Paradise had not yet procured its liability insurance policy at the time of the proceedings at issue, Ml itinformed the
hearing officer and the Commission that any policy it purchased would require that persons entering the backside sign
a waiver. The pertinent portions of the proposed waiver, which was admitted into evidence at the rehearing, read as
follows:

FOR VALUABLE CONSIDERATION, including but not limited to permission by Turf Paradise, Inc, for the
undersigned to use the Turf Paradise track *244 and facilities and the waiver by Turf Paradise, Inc. of a
surcharge against the undersigned for the increased cost of liability insurance, ... the undersigned
herebyreleases, waives and forever discharges any claim or indebtedness, direct or indirect, current or
contingent, past, present or future, which the undersigned might otherwise assert against Turf Paradise,
Inc.... arising out of any past, present or future transaction, occurrence, act or omission preceding and
succeeding execution and delivery of this Release and Indemnity Agreement. .. for the undersigned’s
use of any facility provided to the undersigned by Turf Paradise.

ok k k kK&

The undersigned acknowledges and understands that this Agreement covers claims arising out of or
connected with not only past or present matters described herein, and of occurrences which the
undersigned may not know or suspect to exist in his favor at the time this Agreementis executed and
which, if known bythe undersigned, might have affected this Agreement, but also covers any future
claims which the undersigned does not know or suspect to exist at this time, and which may occur or
arise in the future.

The undersigned further agrees to indemnify and hold harmless Turf Paradise from anyand all liability,
costs, damage, expense, and attorneys' fees whatsoever that may be sustained or incurred by Turf
Paradise as a result of permitting the undersigned to use the Turf Paradise facilities.

Turf Paradise's president testified at the original hearing that the waiver would be required of all persons coming to the
backside of the track, including visitors, trainers, horseshoers, veterinarians, owners, purveyors of goods to the track
and jockeys. Yet, at both the rehearing and the subsequent Commission meeting when lengthydiscussions were held
with regard to Turf Paradise’s difficulty in obtaining insurance, the evidence was that Turf Paradise was unable to obtain
coverage unless participants were excluded from coverage. An insurance agent explained that the term "participants”
meant jockeys. Thus, Turf Paradise proposed to require waivers far beyond that required by any of the carriers from
which it had sought coverage.

Pursuantto AR.S. § 5-104, the Racing Commission is authorized to "protect and promote public health, safety and the
proper conduct of racing and pari-mutuel wagering and any other matter pertaining to the proper conduct of racing
wilhin this state.” At the Commission meeting held in August 1987 after the rehearing, a commissioner inquired of Turf
Paradise's president what insurance coverage there could be in light of such an extrem elybroad waiver. After some
discussion, the president stated it would protect Turf Paradise's assets. There were also statements that neither the
waivers nor the insurance coverage would applyfo the state.

"The power to approve implies the power to disapprove and the power to disapprove necessarilyincludes the lesser
power to condition an approval." Southern Pagific Co. v. Olympian Dredging Co.. 260 \1.8. 205, 208,43 S.Ct, 26, 27, 67
L.Ed. 213,216 (1922}.

[Als a general rule, the state, having power to deny a privilege altogether, maygrantit upon such
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condilions as it sees fit to impose. But the power of the state in that respectis notunlimited, and one of
the limitations is thatit may notimpose conditions which require the relinquishment of constitutional
rights.

Frost v, Raifroad Commission, 271 11.8. 583, 593-94. 46 5.Ct. 605, 607, 70 L.Ed. 1104, 1104-05 {1926). in light of the
Commission's specific statutory authorization to denya permit because the applicant has entered into a contract which
will not further the bestinterests of racing, the sweeping nature and proposed application of the contemplated waiver
and the fact that the condition was imposed in connection with a one-year permit, we find that the Commission had
authority to impose a condition on Turf Paradise's permit that no person entering the backside of the track be required
to sign a waiver agreement. We also find, *245 under the facts of this case, thatthe Commission's order was neither
arbitrary nor capricious.

UNFAIR HEARING PROCEDURES

Turf Paradise contends that the rehearing before the hearing officer was unfair, arguing that the hearing officer was not
impartial. Turf Paradise contends that the impartiality of the trlbunal was impugned by extensive or adversarial
questioning by the hearing officer, claiming that he acluaily engaged in cross-examination of the witnesses rather than
questioning them in order to elicit the truth. In Kosik v, Industrial Commission, 125 Ariz. 535,611 P.2d 122 (App. 1880),
the tribunal's impartiality was found to be suspect because the hearing officer asked nearly half the questions asked in
the entire hearing and because his questions were confusing and misleading as well. No such facts existin this case.
The transcript of the rehearing covers 225 pages. The questions asked by the hearing officer cover only 16 pages of that
transcript. The hearing officer questioned oniy three of the seven witnesses who testified. We find no lack ofim partiality
bythe hearing officer.

Additionally, Turf Paradise contends that the rehearing violated due process, claiming that it was not given notice and
an opportunity to address matters on which the director and the Commission ultimatelybased their decisions. Turf
Paradise specifically points to the issue of the statutory requirement for Arizona-bred horse races, about which the
assistant attorney general asked three questions during cross-examination of one of Turf Paradise's witnesses. One of
the questions asked was a hypothetical question. Turf Paradise contends the issue was improperlyraised because it
was notmentioned in the Commission's rehearing order. After a iengthy redirect examination on thatissue alone, Turf
Paradise's counsel then objected to injection of the issue in the rehearing. The hearing officer responded thathe was
aware ltwas not an issue in the proceedings. However, because of a subsequent exchange with the assistant attorney
general, Turf Paradise then questioned its witnesses atlength about the issue, des pite several offers by the assistant
attorney general to stipulate to their testimony on the issue. In his findings and recommendation, the hearing officer
noted that it was not an issue in the rehearing and he made no finding on the issue. In the director's modification of the
findings, he noted that the issue involved a statutory requirement that the Commission was authorized fo waive under
certain circumstances. The issue had also been before the Commission for a number of months, having appeared on
the agenda along with Turf Paradise's permit application in both the April and May Commission meetings. The April
agenda indicated the issue had been continued from the Commission's December 1986 meeting. The Commission is
not required to consider an issue in a vacuum. Contemporaneous matters involving the same permiitee are pertinent to
a determination of an application for a permit renewal, We find no merit to Turf Paradise's argument that it had no notice
and no opportunity fo address the issue. Substantial evdence on the issue was presented both to the rehearing officer
and to the Commission by Turf Paradise itself.

Additionally, Turf Paradise contends the rehearing was unfair because the lawyer who represented the Department and
the Commission at the rehearing assumed an adversarial role, cross-examined Turf Paradise's witnesses and filed an
adversarial memorandum prior to the rehearing. We note that during the final Commission meeting in these
proceedings, the assistant attorney general indicated that he was the legal advisor to the Commission. In the
memorandum he filed, he indicated he was the attorney for the Department of Racing. Yet, in the hearing before the
superior court, he stated as follows:

The brief which 1 filed was not filed by the Department, it was filed by the Arizona Attorney General's Office
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as adversaries [sic] to the Department and to the Commission; it was filed in an attempt to get the
hearing officer and get the Department and the Commission that law which would allow them to make
an informed decision, and, your honor, | *246 would submit and argue forcibly thatis my job.

| am not a representative of the Commission or the Department, unless [ tell them what the law is, and
on the particular administrative hearings [ chose o file briefs so you could have a look, in front of this, at
the case law and statutes.

In Tayior v. Arizona Law Enforcement Merit System Council, 152 Ariz. 200, 731 P.2d 95 (App. 1988), a case neither party
cited in connection with this issue, Division One of this court observed that "[a] conflict of interest would cleatly arise if
the same assistant attorney general participated as an advocate before the council and simultaneously served as an
advisor to the council in the same matter." 152 Ariz. at 206, 731 P.2d at 101. We note that the assistant attorney general
appeared as an adversary at the rehearing and as an advisor during the Commission meeting. We are concerned,
however, with the lawyer's inconsistent representations as fo his role in the matter.

Because of the conclusions we have prevously reached and because of the layers of administrative proceedings that
existed in this case, we find no prejudice to Turf Paradise in the attorney's conduct. We are concerned, however, that
such inconsistent representations as to the attorneys role raise the potential for either a conflict of interest or the
appearance of impropriety and suggest that the procedures be reviewed.

The jJudgment upholding the Commission's decision is affirmed.

ROLL, P.J., and LACAGNINA, C.J., concur.

{11 Turf Paradise normally purchases an insurance policy shortly before the start of the racing season. In 1987, the season was
scheduled to begin Cctober 2.
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1678 *1578 OPINION
WIENER, Acting P.J.

This petition for extraordinary relief presents another facet of attorney disqualification in the public sector. For the
reasons set forth we will deny the petition without prejudice to further proceedings consistent with this opinion.

FACTUAL AND PROCEDURAL BACKGROUND

Petitioner John R. Howitt, an Imperial County deputy sheriff, became embroiled In a dispute with the sheriffs
department regarding Howitt's transfer from the Winterhaven station to the El Centro jail and summary suspension
without pay, Howitt contended the retransfer and suspension were punitive in nature and sought an administrative
hearing before the Imperial County Employment Appeals Board (Board). (See Gov. Code, § 3304, subd. (b).) The Board
is a quasi-independent administrative fribunal established by county ardinance and charged with adjudicating ceriain
disputes between the county and county employees.

After first rejecting Howitl's request for a hearing, the county, represented by the county counsel's office, eventually

conceded the point and a hearing was scheduled. Howitt then discovered that not only was the sheriff's depariment to
be represented at the hearing bya deputy county counsel; in addition, the county counsel Thomas Fries would advise
the Board at the hearing and throughout the decisionmaking process as well as prepare the Board's written decision.

Possessed of this information, Howitt requested the county counsel's office disqualify itself from advising the Board
with regard to his administrative hearing. When county counsel refused, Howitt unsuccessfully petittoned for writ of
mandate in the superior court,

DISCUSSION

In Civil Service Com, v, Superior Court (1984).163 Cal. App.3d 70 [209 Cal. Rptr. 159), a case involving employees of
the County of San Diego, we recognized the problem presented by this case. The civil service commission in San Diego
County performs a function analogous to the employment appeals board in Imperial County. in a foolnote, we
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explained:

"The attorneywho represents a client with interests adverse to another current client encounters the veryreal danger
“that he will be tempted, perhaps unconsciously, to favor the interests of a particularlyimportant *1579 client over the
adverse or potentially adverse interests of a less favored client.' (Developments in the Law— Confilicts of Interest in the
Legal Profession (1981) 94 Harv. L.Rev. 1244, 1296.) Here, there is everyreason to believe that county counsel would
be tempted to favor the interests of the Countyin giving advice to the Commission. The Commission's primary, if not
sole function, is to pass judgment on the conduct of the County toward its employees. Every Commission decision has
the potential of being adverse to one of the Countys constituent agencies. Because county counsel is directly
responsible to the board of supendsors, itis difficult to conceive how any member of the county counsel’s office can
render independent advice to the Commission. The structure of the system would appear necessarily to skew such
advice in favor of the County and against the county employees. And even in those circumstances where county counsel
renders advice to the Commission favoring the employee, such advice places him in a position adverse fo his client,

the County." (163 Cal. App.3d atpp. 78-79, . 1.)

Needless to saywe had no occasion there to consider the broad context of the problem we recognized or to suggesta
possible solution. Civil Service Commission was & case in which the county challenged a commission decision by
filing a mandate peiition In the superior court. Having prevously advised the Commission, county counsel sought to
represent the county againstthe Commission in court. Relying on the Rules of Professional Conduct which prevent a
lawyer from representing interests adverse to a former clientin a matter substantially related to the former
representation, we held the Commission was entitled to request the disqualification of county counsel. (1) Referring to
our earlier footnote commentary, we concluded, "To the extent that county counsel is ever permitied to place himselfin
such a position in the first place (see ante, fn. 1), itis clear if the situation escalates to litigation, he cannotremain as
counsel for one of his clients in opposition to the other." {183 Cal. 3d atp. 81.)

(2a) This case presents the foundational question left open in Civil Service Commission whether a county counsel's
office "is ever permitted to place [it}self in [the] position" of acling as an advocate for one partyin a contested hearing
while atthe same time sering as the legal adviser for the decision maker,

As we shall explain, we answer the question "yes" provided there is compliance with the guidelines set forth in this
opinion.

Uniike the issue in Civil Service Commission, the answer to the question in this case is not provided by rules of ethics

and professional responsibility for *1580 lawyers l Athough the California Rules of Professional Conduct, rule 3-
310(B) provides that a lawyer "shall not concurrently represent clients whose interests conflict," the conflict may be
waived bythe clients' "informed written consent." As we noted in Civil Service Commission, there Is everyreason for the
decision maker to be concerned with the independence of the advice it is receiving under such circumsiances and the
record here does not reflect that the Board has waived the conflict. Nonetheless, the rule is obviouslynot designed to
deal with the situation in which one of the clients is a party to a dispute and one is the decision maker, The factthat the
represented partyand the decision maker are willing to walve a conflict does precious little for the remaining party who
must face an adversary with unequal access to the tribunal.

Accordingly, we must pursue other avenues of assistance in resolving this issue. The parties have directed us to
various cases which have addressed contentions that the overlapping functions of members of or lawyers for an
administrative agency violated the due process rights of a party appearing before the agency. As a general proposition
these cases recognize a due process entittement fo an impartial decision maker but conclude that overlapping
functions do not amount to a constitutional violation absent specific evidence of bias.

Chief among these cases Is the United States Supreme Coutt's decision in Withrowy, Larkin (1975) 421 U.S. 36 [43
L.Ed.2d 712, 95 S.Ct. 1456}, involving the suspension of a doctor's license by an examining board of practicing
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physicians. The board was empowered to review complaints against doctors by conducting an "investigative hearing” at
which the doctor had limited ability to participate. If the investigative hearing yielded significant evidence of wrongdoing,
the board would notice a "contested hearing" to decide whether the doctor's license should be suspended, A doctor
under investigation challenged the board’s procedure as violative of due process because the combination of
inves tigative and adjudicatory functions deprived him of an impartial tribunal. Characterizing the issue as a "substantial”

1581 one (id. atp. 51 [43 L.Ed.2d at p. 726]}, the court nonetheless refused *1581 to adopt a blanket rule "that agency

members who participate in an investigation are disqualified from adjudicating." (/d. at p. 52 [43 L.Ed.2d atp. 726].) "No
specific foundation has been presented for suspecting that the Board has been prejudiced by its investigation or would
be disabled from hearing and deciding on the basis of the evidence to be presented at the contested hearing. The mere
exposure to evidence presented in nonadversaryinvestigative procedurss is insufficientin itself to impugn the fairness
of the Board members at a later adversary hearing." ({d. at p. 55 [43 L.Ed.2d atp, 728].)

The California Supreme Court employed a similar analysis in Kloepferv. Commission on Judicial Performance (1989)
49 Cal.3d 826 {264 Cal. Rptr. 100, 782 P.2d 239, 89 AL.R.4th 235), rejecting a judge's argument that the commission's
combination of investigative and adjudicatory functions constituted a denial of due process. The Kloepfer court
emphasized that the commission's functions involve considerablyless overlap than the examining board’s in Withrow.
Specifically, while the commission's staff initially investigates complaints againstjudges, the prosecutorial
responsibility shifts to the Attorney General's office once formal proceedings are instituted. In addition, the evidence is
initially presented to a panel of special masters appointed by the Supreme Courtand only then reiewed by the
commission. {Id. at pp. 834-835.)

Both Withrowand Kloepfer exemplify administrative procedures which depart to some extent from the pure adversary
model of a passive and disinterested tribunal hearing evidence and argument presented by partisan advocates, The
departure is perhaps more dramatic in Withrow, where the functions of investigation and adjudication are effectively
merged in the same persons, than in Kloepfer, where the commission's staff conducted an initial investigation.
Nonetheless, these decisions and numerous others stand for the proposition that the pure adversarymodel is not
entitled to constitutionally enshrined exclusivity as the means for resolving disputes in "[tJhe incredible variety of
administrative mechanisms [utilized] in this country...." (Withrow, supra, 421 U.S. at p. 52 [43 L.Ed.2d atpp. 726-727])
(3a) The mere fact that the decision maker or its staffis a more aclive participantin the factlinding process — similar to
the judge in European civil law systems — will notrender an administrative procedure unconstitutionat,

Amore difficult question is presented where the administrative agency chooses to utilize the adversary model in large
part but modifies itin a way which raises questions about the faimess of the resulting procedure. Here, for instance, we
1582 assume the county constituionally could have allowed the *1582 sheriff or the board of supervsors to review personnel
complaints by employses In the sheriffs department. Instead, it created an independent and disinterested
administrative board to adjudicate disputes between the county and its employees, The board of employment appeals
cannot be overruled by another county agency or even by the board of supendsors. The Board does nothave its own
investigative arm butinstead relies on adversary presentations bylhe employee and affected county agencyto
illuminate the facts and relevantlegal authority. Each partyis entitled to be represented by counsel at a formal hearing.

ltis in the midst of this seemingly adversary system that we discover the same lawyers who represent the various
county departments as advocates also advise the Board with regard to its decision affecting those county depariments.
The mental image comes to mind of a hearing in which county counsei representing a county departmentraises an
objection and then excuses himself from counsel table to consuit with the Board members as to whether the objection
should be sustained. (See Midstate Theatres, Inc. v. County of Stanisfaus {1976) 55 Cal. App.3d 864, 870-871 [128 Cal.
Rpir. 54].)

(2b) Itis true the record in this case does not indicate that the same lawyer will both represent the sheriff's department
and advise the Board at the hearing. Letters which are part of the record suggest that one of four deputies in the county
counsel's office will represent the sheriff while the county counsel himself, Thomas Fries, will advise the Board [2]
Perhaps because the Issues were not as focused below, there is no evidence to indicate whether or the extent to which
Fries is screened from information about the case during prehearing investigation and preparation. In this regard,
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however, we note that Fries is the adminisirative supenvisor of the office. Indeed, a preliminary letter to Howilt's counsel
about a discovery matter refers to the sheriff as "my client” and includes Fries's signature block with the actual signature

by a depuly county counsel. (Cf. American General Ins. Co.v. F.T.C. (9th Cir.1979) 589 F.2d 462, 465.)

Most of the cases which have considered a due process challenge to the overlapping functions of an administrative
agency focus on the agency, commission or board itself and noton a lawyer's representation of conflicting interests. A
few, however, have considered the overlapping functions of *1583 lawysrs in the administrative context but, sometimes
in dicta, have reached inconsistent conclusions.

The authority supporting a lawyer's participation in a proceeding as both an advocate and adviser to the decision maker
stems largely from two cases decided long before Withrow's due process principles were announced. In Chosick v,
Reiily (1954) 125 Cal. App.2d 334 [270 P.2d 547], the courtrejected a licensee's complaint that the State Board of
Equalization improperly "ask[ed] staff assistants connected with the prosecution of the case for recommendation and
assistance." {/d. at p. 337.) The Chosick court concluded: "In general, the fact that ah administrative agencyis both
accuser and judge is not considered to deprive the accused of due process of law. [Citation.] We see no good reason
why, this being so, the same ftrained personnel cannot legally advise and assist the agencyin both functions if such
assistance does notviolate any statutory provisions and if the agencyitself makes the actual decision.” (fd. atp. 338.)

In Ford v, Civil Service Commission (1958) 161 Cal. App.2d 692 [327 P.2d 148], the court summarily disposed of a
discharged county employee's contention that an adverse commission decision should be reversed because of county
counsel's overlapping roles.

“Appellant now insists that because the civil service commission is advised by a member of the staff from the county
counsel's office, and the department is also represented by another member of the county counsel's staff, that such
presents ‘a cozy situation' and Is reversible error. Whether it was cozy or dismal and cheerless makes little difference if
itwas entirely fair and proper. Under our law, an administrative agency can even be both the prosecutor and judge In the
same manner, [Citation.] There is no evidence that the deputy county counsel who advised the commission did
anything other than that which was wholly proper.” (161 Cal. .2d atp. 697.)

Ford provided the linchpin for the court's decision in Greer v. Board of Education (1975) 47 Cal. App.3d 98 [121 Cal.
Rpir. 5421 rejecting a challenge to the arguably more troublesome situation in which the same lawyer represented the
school district administration in a personnel hearing before a hearing officer and then advised the school board
reviewing the hearing officer's decision. Apart from quoting Ford, the Greer court simply commented, "By the very nature
of the administrative process the agency or *1584 one of its agents or representatives is bound to be involved in the

initiation and prosecution of charges." (/d. atp. 1 19,4l

One year later the court in Midslate Thealres, [nc. v. County of Stanislaus. supra, 55 Cal, App.3d 864 considered a

situation similar to that presented in Greer but reached a diametrically opposite conclusion. Relying on both due
process principles and an applicable statute (Gov. Code, § 31000.7), the court explained that the same lawyer could not
represent the county assessor and advise the county board of equalization in the same proceeding. (55 Cal. App.3d at
p. 875.) The court's discussion of the statute is of particular interest here because section 31000.7 prohibits members
of the same law firm from "advis[ing] or representfing] both the assessor and the county board of equalization on any
matters relating to hearings before the county board of equalization.™ (55 Cal. 3d atp. 874.) The statute also
provides, however, that "filhis prohibition shall not apply to the county counsel's office.” Commenting on the county
counsel exception, the court termed it a "legerdemain gliving] birth to a solution of dubious validity." (/d. at p. 875.)

One more recent decislon has touched on the issues presented in this case butits analysis in dicta is inconclusive. In

Rowen v. Workers' Comp. Appeals Bd. (1981) 119 Cal. App.3d 633 [174 Cal. Rpir. 185}, the court concluded that the

conflictissue framed by the petitioner was not in reality presented because there was no showing the advocate In
question ever advised the administrative board. {/d. at p. 641.) Discussing the issue generally, the Rowen court did not
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discuss Withrow or Kloepfer, It did, however, cite both Chosick and Ford in suggesting that while the same lawyer might
be precluded from simultaneously acting as advocate and adviser, different lawyers from the same office could assume
the separate roles. {/bid.) It did notindicate whether there were particular requirements to be metif this was to occur.

it bears noting that the procedural posture of most of the cases, particularly Chosick, Ford and Greer, differ from this
case, Each inwlved challenges to an administrative decision on the ground that the decision maker *1585 was biased
because it received advice from a partisan advocate. This case, in confrast, involves a requestto disqualify county
counsel and does not seek invalidation of an alreadyrendered administrative decision. In holding that a showing of
actual bias or prejudice is necessaryto justify reversal of a decision, Chosick, Ford and Greer do not address the
question whether a similar showing is necessary where disqualification of counsel is sought before the administrative
hearlng takes place.

More importantly, the reliance in those decisions on the premise that an adminisirative agency can be both the
proseculor and judge overstates the applicable law as clarified in Withrowv. Larkin. As we have noted, the courts that
have addressed due process challenges of the sort presented here appropriately recognize the need for fiexibility in the
area of administrative procedure. {3b) Some agencies allow the decision maker to play an active role in the
investigation and development of the relevant facts rather than rely on the adversary presentations ofinterested parlies.
In other contexts such as the State Bar disciplinary system, the prosecutorial and adjudicatory functions are nominally
combined under the same aegis but are in reality sealed off from one another to preventthe tribunal’s impartiality from
being tainted. {See generally Bus. & Prof, Code, §§ 6079.5, 6086.5; State Bar Rules of Proc., rules 101, 210, 211.)
Neither of these situations necessarily violates procedural due process.

Adifferent issue is presented, however, where advocacy and decisionmaking roles are combined. (4) By definition, an
adwvocate is a partisan for a particular client or point of iew. The role is inconsistent with frue objectivity, a
conslitutionally necessary characteristic of an adjudicator. (See Applebaum v. Board of Directors (1980} 104 Cal.
App.3d 648, 658 [163 Cal. Rptr. 831}; see also Marshall v. Jerrico, Inc, (1980)446 U.S. 238,242 [64 L Ed.2d 182, 188,
100 S.Ct. 1610.) Here, as part of an adversary process, the county counsel will be asked to advise the Board about legal
issues which Board members feel are relevant in deciding whether one of his subordinates wins or loses the case. To
allow an advocate for one partyto also act as counsel to the decision maker creates the substantial risk that the advice
given to the decision maker, "perhaps unconsciously' as we recognized in Civil Service Commission (163 Cal. App.3d
atp. 78, fn. 1), will be skewed.

The State Bar of New Mexico's Advisory Opinions Committee reached similar conclusions in its Opinion 1990-1
regarding an inquiry about a city whose general governing board or commission also sits as a personnel board to
review hiring and firing decisions of the city manager. The municipal attorney generally advises the citymanager as 1o
personnel decislons and *1586 also advises the commission when acfing other than as a personnel board. The
advisory opinion concludes that the municipal attorney should not advise the commission in its capacityas a personnel
board:

"We do not perceive the ... issus to be as much of an ethical problem as alegal problem. Whatwe mean by this is that
we do not believe any ethical prohibition would be violated if the municipal attorney both advised managementto fire a
particular employee, for example, and then advised the commission/board to the same effect. This situation may
present due process problems concerning the fairness of the employee's hearing before a supposedly neutral
decision maker and, to that extent, we believe it is a wise choice fo advise the clty to arrange for outside counsel for the
commission/board in grievance hearings. We believe it is particularly appropriate for the personnel board fo be advised
by outside counsel when the municipal altorney appears before it as an advocate for management. This will avoid any
potential for conflict as well as any appearance of impropriety that might olherwise attach due to the role as advisor to
management.” (italics added.)

The county seeks to distinguish the New Mexico Bar opinion on the ground that the commission has numerous other
functions whereas the employment appeals board's sole responsibilityis to resolve disputes between the countyand
its employees, While the distinclion exists, itis not relevant for the purposes of deciding this case. As the New Mexico
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opinion makes clear, the commission is cast as a "supposedly neutral decision maker" just as the employment
appeals board is here. ltis the attorney's dual role as both advocate for a party and adviser to the tribunal which does
violence to that constitutional ideal.

As we hawe noted, many of the cases which raise due process concerns about these dual representation issues focus
on the more obvious problem of the same lawyer acting as both advocate and adviser to the decision maker. (See, €.9.,
Midstate Theatres, supra. 55 Cal. App.3d at pp. 871, 875; Rowen v. Workers' Comp. Appeals Bd., supra. 119 Cal. App.3d
at p. 641.) (5) As the court recognized in Midstate Theatres, however, the concerns do not disappear simply because
different lawyers in the same office perform the two functions. (See ante, p. 1584.) Performance of both roles by the
same law office is appropriate onlyif there are assurances thatthe adviser for the decision makeris screened from any
inappropriate contact with the advocate.

Notwithstanding comments in some of the earlier cases (see, e.g., Ford v. Civil Service Commission, supra, 161 Cal.
App.2d at p. 697), the burden of *1587 providing such assurances must rest with the law office performing the dual
roles, here the county counsel's office. Generally, where a "Chinese wall" defense has been allowed in attorney
disqualification cases, the burden is always on the party relying on the wall to demonstrate its existence and
effectiveness. (See, e.¢., Higdon v, Superior Court (1991) 227 Cal. App.3d 1667. 1680 [278 Cal. Rptr. 588]; Casiro v. Los
Angeles County Bd. of Supervisors (1991) 232 Cal. App.3d 1432, 1440 (284 Cal, Rptr. 154]; see also Paople v. Lopez
(1984) 155 Cal. App.3d 813, 827 [202 Cal, Rptr, 333].) As a practical malter, were the burden allocated otherwise, it

would seldom if ever be possible for the opposing partyto demonstrate that the lawyer in question had notbeen
adequately screened. Similar pragmatic considerations are applicable here. If the adviser has been screened, it should
be relatively easy for county counsel to explain the screening procedures in effect. On the other hand, if there has been
improper contact, it would likely be known only to the lawyers involved and perhaps to the board members. Aparty
challenging the dual representation would have virtually no way of obtaining evidence to demonstrate any impropriety.

(2¢) The record in this case contains no evidence of any procedure in the county counsel's office to screen fawyers who
advise the appeals board from the advocacy functions of the office. We are nonetheless reticent to rely on this record in
concluding that the county counsel's office has failed to meet its burden where the screening issue was notraised
below and has onlybeen highlighted as part of the process of appellate review. Under these circumstances, we believe
it only fair to deny Howitt's petition without prejudice to his renewing his petition in the superior court guided by the
dictates of this opinion. This will give county counsel's office the opportunity to make any showing it can to demonstrate

that the Board's adviser has been aa:iequatelyscreemed.[‘—il Needless to say, if county counsel cannot demonstrate an
effective screening procedure in this case, the renewed petlition should be granted.

DISPOSITION

The petition for writ of mandate is denied without prejudice to a renewal of the petition in the superior court and further
proceedings consistent wifh this opinion.

Nares, J., concurred.
BENKE, J., Concutring.

| concur in the result reached by the majority only insofar as it denies petitioner's writ.

*1588 |

As the majority notes, this case presents the following question: Is the county counsel's office ever permitted to place
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itself in the position of acting in a dual capacity as an advocate for one partyin a contested administrative hearing while
atthe same time sening as legal adviser to the decision maker at that hearing?

In response to this question the majority opinion states "yes’ provided there is compliance with the guidelines setforth
in this opinion." (Maj. opn., ante, p. 1579.)

The majority's answer, however, is but a judicial wink which | find remarkable in its ambiguity.

Superficially, this immediate and direct response by the majority appears fo accept the premise that as a general matter
it does not offend established principles of due process for a county counsel's office to actin a dual role of adviser and
advocate,

To the contrary the majority actually adopts the opposite premise, i.e., that such dual capacity offends due process and
is unacceptable unless certain conditions are met by the county counsel's office. This premise Is apparent throughout
the majority's opinion, where for example, it concludes: "The role [of advocate] is inconsistent with true objeclivity, a
constitutionally necessary characteristic of an adjudicator. [Citations.} Here, as part of an adversary process, the county
counsel will be asked to advise the Board about legal issues which Board members feel are relevant in deciding
whether one of his subordinates wins or loses the case. To alfow an advocate for one parly to also act as counsel to the
decision maker creates the substantial risk that the advice given fo the decision maker, "perhaps unconsciously'as we
recognized in Civil Service Commission (163 Cal. App.3d atp. 78, fn. 1), will be skewed." (Maj. opn., ante, p. 1685,
italics added.)

Likewise, in citing with approval Advisory Opinion 1990-1 of the State Bar of New Mexico (which concludes due process
principles are violated when a government entity acts as both advocate for a party and adviser fo the adjudicatory body)
the majority states: "ltis the attorney's dual role as both advocate for a party and adviser to the tribunal which does
violence to Jthe] constitutional ideal {of a neutral decision maker]." (Maj. opn., ante, p. 1586.)

| do not perceive my quarrel with the majority's premise as trivial. Respectfully, the premise In fact adopted by the
majority tumns firmly *1589 established principles of administrative law on their heads and creates irreconcilable conflict
with existing case law.

As noted, the premise of the majority is that the county counset's dual representation, standing alone, offends
petitioner's due process rights. This view, however, runs counter to the established principles which underiie the law of
administrative hearing process.

The principles which govern the propriety of dual representation in the setling of administrative hearings emerge clearly
in Withrow v, Larkin (1875) 421 U.S. 35, 46 [43 L.Ed.2d 712, 723, 95 S.Ct. 1456] (Withrow). There, the Wisconsin Medical
Examining Board had served as both investigator of petitioner doctor's alleged wrongdoing and as the adjudicatory
bodywhich temporarily suspended his license because of that wrongdoing.

In concluding the dual function permissible, the Supreme Court observed that in pursuit of the goat of preventing even
the probability of unfairness, "varlous situations have been identified in which experience teaches that the probability of
aclual bias on the part of the judge or decisionmaker is too high to be constitutionally tolerable. Among these cases are
those in which the adjudicator has a pecuniaryinterest in the outcome and in which he has been the target of personal
abuse or criticism from the party before him.

*The contention that the combination of investigative and adjudicative functions necessatily creates an unconstitutional
risk of bias in administrative adjudication has a much more difficult burden of persuasion to cany. it must overcome a
presumption of honesty and integrity in those sering as adjudicators; and it must convince that, under a realistic
appraisal of psychological tendencies and human weakness, conferring Investigative and adjudicative powers on the
same individuals poses such a risk of actual bias or prejudgment that the practice must be forbidden if the guarantee of
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due process is to be adequalely implemented.” (Withrow, supra, 421 U.S, atp. 47 [43 L .Ed.2d atpp. 723-724], fns.
omitted, italics added.}

"Thatis not to say that there is nothing to the argument that those who have investigated should not then adjudicate.
The issue is substantial, itis not new, and legislators and others concerned with the operations of administrative
agencies have given much attention to whether and to what extent distinctive administrative functions should be
performed by the same persons. No single answer has been reached. Indeed, the growth, variety, and complexty of the
administrative processes have made any one solution highly unlikely....

*1590 "itis not surprising, therefore, to find that [flhe case law, both federal and state, generally rejects the idea thatthe
combination [of] judging [and] investigating functions is a denial of due process....' [Citation.] Similarly, our cases,
although they reflect the substance of the problem, offer no support for the bald proposition ... that agency members
who participate in an investigation are disqualified from adjudicating. The incredible vatiety of administrative
mechanisms in this country will not yield to any single organizing principle." (Withrow, supra, 421 U.S. at pp. 51-52 [43
L.Ed.2d at pp. 726-7271, fns. omitted.)

"Here, the Board stayed within the accepted bounds of due process. Having investigated, itissued findings and
conclusions asserting the commission of certain acts and ultimately concluding that there was probable cause to
believe that appellee had violated the stalutes.

"The risk of bias or prejudgmentin this sequence of functions has not been considered to be intolerably high or o raise
a sufficiently great possibility that the adjudicators would be so psychologically wedded to their complaints that they
would consciously or unconsciously avoid the appearance of having erred or changed position.” (Withrow, supra, 421
U.S.atp. 57 [43L.Ed2d atp. 729])

Having rejected the general proposition that the dual capacity of investigator and adjudicator standing alone viclates
due process, the court noted that on a case-by-case basis, a judge in a given situation might deem the risk of bias or
conflict constitutionallyimpermissible: "That the combination of investigative and adjudicative functions does not,
without more, constitute a due process violation, does not, of course, preclude a court from determining from the
special facts and circumstances present in the case before it that the risk of unfairness is intolerably high, Findings of
that kind made by judges with special insights into local realities are enfitied to respect.” (Withrow. supra, 421 U.5. atp.

58 [43 L.Ed.2d atp. 730], italics added.)

In Kloepfer v. Commission on Judicial Performance (1989) 49 Cal.3d 828, 827-828 [264 Cal. Rptr. 100, 782 P.2d 239,
89 AL.R.Ath 235] (Kloepfer), the California Supreme Courtjoined in Withrow's conclusion that combined investigative
and adjudicative functions of the Commission on Judiclal Performance does not, alone, create a consfitutionally
unacceptable risk of bias. There, the court rejected a judge's general argument thatthe commission's combined
investigative and adjudicatory functions constituted a denial of due process. The court further noted the commission's
functions involved even less overlap than the examining board's in Withrow because while the commission's staff
initiallyinvestigates complaints against judges, the prosecutorial responsibility shifts to the Altorney General's office
once formal *1591 proceedings are instituted, ultimately with the Supreme Court acting as the final decision maker
charged with reviewing the evidence and independently assessing its weight and relevance.

Although Withrow and Kloepfer concemn a dual capacity argument where one governmenial entity is acting as
investigator and adjudicator, ! find in those cases guidance necessaryto resolve the issue hefore us.

The conduct of governmental enfities, including both the Employment Appeals Board (the Board) and the county
counsel here, are entitled to a strong presumption of honesly and integrity. (Withrow. supra, 421 U.S. atp. 47 [43
L.Ed.2d at pp. 723-724]; Hortonville Dist. v. Hortonville Ed. Assn. (1976) 426 U.S. 482,492,497 {491L.Ed.2d 1,9, 96 S.CL
2308]; Kloepfer, supra, 49 Cal.3d atp, 834.) In this regard, itis important at the outsetto keep in mind the posture of
petitioner's argument. It is not that the county counsel's office or anyone in it has, or will, actimproperly. Nor has
petitioner ever argued the Board here, or any of its members, has or will act improperly.
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Given this posture of the case, it cannot be said that petiioner has overcome the presumption of propriety, integrity and
honesty which attaches to the Board. Contrary to the majority iew, this presumption has not been rebutted merely
because the county counsel's office represents one party and serves as legal adviser to the Board. Said another way,
dual representafion by the county counsel’s office has not been shown to carry with it the unacceptable risk of actual
blas on the part of the Board such that that office must be precluded from the dual representation.

Focusing upon the dual function of the county counsel's office vis-a-vis the Board, itis apparent that the county
counsel's office is not a direct participant in the decisionmaking function of the Board and assumes none of the
independent authority of that Board on procedural or substanfive issues. That office acts as legal adviser {o the Board,
in such capacity advising on matters of county policies and procedure, ordinances and hearing procedures. While it
advises the Board in such matters, the chairman of the board makes all final adjudications of such procedural issues.
Moreover, the county counsel's legal adviser to the Board does not participate in the decisionmaking process of the
Board members but remains “"on call" for iegal advice. Once the Board makes its decision, it may direct the legal
adviser to prepare the Board's writlen decision and findings for Board signature. [ cannot conclude this relationship
between the county counsel's office and the Board poses actual risk of bias or prejudgment such that the relationship
must be forbidden.

*1592 Given the county counsel's minimal intrusion into the autonomy of Board decisions and the failure of petitioner to
demonstrate or even allege specific impropriety on the part of the county counsel's office or the Board, | would decline to
adopt the blanket rule pefitioner urges here and which the majority adopts. Indeed, in adopting the rule petitioner
suggests, the majority rejects the settled legal presumptions of propriety explicit in Withrowand Kloepfer and utilizes
instead a presumption of impropriety which is ameliorated by establishing a prophyactic rule to guarantee fairness.

Consistent with the analysis in Withrow, supra, 421 U.S. atpage 58 [43 L.Ed.2d at pages 729-730], | would approach
issues of the propriety of dual representation in administration hearings by allowing judges on a case by case basis to
examine the particularities of local governmental agencies to assure faimess.

Here, In a letter to petitioner's counsel, the county counsel stated: "In practice, we endeavor to insulate the legal advisor
of the Board from information and discussion with the attorneys acting in a representative capacity before the board. In
fact, but for your inquiry and the necessity to respond to your request for recusal, | would not have become involved in
this hearing matter until the date of the hearing." Although the possibilify of raising this specific issue was known to him,
petitioner's broad constitutional challenge did not allege inadequate screening procedures led to an unconstitutional
risk of bias or conflict on the part of the Board. In the absence of such a challenge, | would assume adequate screening
provsions are provided within the office of county counsel.

I would respectfully suggest the premise adopted by the majority runs contraryto direct authority which concludes
principles of fairness and due process are not necessarily iolated when the county counsel's office represents a party
before an administrative tribunal and also acts as the legal advisor to the tribunal. (Rowen v, Workers' Comp. Appeals
Bd. (1981) 119 Cal. App.3d 633, 640-641 [174 Cal. Rpir, 185]; Greer v. Board of Education (1975} 47 Cal. App.3d 98,
119-120 [121 Cal. Rptr. 542]; Ford v. Civil Service Commission (1958) 161 Cal. App.2d 692, 697 {327 P.2d 148}
Chosick v. Reilly (1954) 125 Cal. App.2d 334, 337-338 {270 P.2d 547].) (Compare Midstate Theaires, Inc. v. County of
Stanislaus (1976) 55 Cal. App.3d 864, 870-871 [128 Cal. Rplr. 54] [impropriety exists where the same individual acls as
adviser and advocate].) ltis apparent existing authorityis consistent with the Withrow-Kloepfer analysis: dual
representation is permissible until in a given case actual bias or conflictis so intolerably high as to make such 1693
dual representation impermissible. | find unpersuasive the majoritys attempt to distinguish these authorities.

[\

Because | conclude there is no inherent denial of due process in dual representation of the type alissue here, { agree
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the petition shouid be denied.

If petitioner again objects to the county counsel's dual role, the question before the fower courtis whether in this specific
case dual representation denies due process.

While the county counsel may be required by the frial court as part of a due process inquiry, to explain how itinsulates
its advisory function from its advocating function, once it has done so, the burden is then on petilioner to demonstrate
the insulation is inadequate. Unlike the majority, | would not require the trial court presume that the dual representation
is violative of due process.

[1] For similar reasons this court's recent decision in in re Lee G, {1991) 1 Cal. App.4th 17 [1 Cal. Rplr.2d 375] provides little guldance
on the question before us. in Lee G., county counsel represented the public conservator seeking to establish an LPS conservatorship
over a mother. At the same time, county counsel also represented the department of social services (DSS} w hich sought to prevent
the mother from obtaining custody of her son w ho had been previously determined to be a dependent child of the juvenile court,
County counsel did not advise any decisionmaker. Relying on traditional principles developed in the context of professional ethics, we
rejected the mother's argument that county counsel should be disqualified fromrepresenting the DSS. Woe reasoned that in both
situations, county counsel represented interests adverss to fhe nmother and that In both, the mother was represented by independent
counsel. {/d. at p. 32.)

[2] Contrary to the county's claim, w e do not view it as critical that Fries w ill advise the Board only as to “legal issues” and not as to the
ultimate disposition of the hearing. Any taw yer know s that a legal question may become the determinative issue in a given case. Fries
would have to be aw are how his advice on a particular issue might affect the substantive position being argued by one of his
deputies. (See Walker v. Cily of Berkeley (9th Cir.1991) 951 F.2d 182, 185.)

[3] The counly suggests the Supreme Court's Kloepfer case also addresses and approves of a law yer's dual role in the administrative
contexl. 1t is true the judge in Kioepfer asserted that the commission's chief counsel participated in the Initial investigation and then later
advised the commission during adjudicatory proceedings. (49 Cal.3d at p. 833.) Counsel's rofe, how ever, w as never referred to again
by the court in resolving the due process contention. In any event, the chief counsel's involvement is no different than that of other
administrative agency members w ho parlicipate in both investigative and adjudicatory phases of a proceeding. Wore significant, in our
view, is the fact that the procedures utilized by the Commission on Judicial Performance and approved in Kloepfer do not result in

law yers acting as both advocates before the commission and advisers to the commission.

[4] Without commenting extensively on or deciding an issue yet to be fully developed by the presentation of evidence, we do not
envision that an adequate screening procedure for due process purposes requires the creation of functionally separate offices to
advocate and advise. It shouid be sufficient if the law yer advising the Board has no potential involvement in or responsibility for the
preparation or presentation of the case.

Save trees - read court opinions online on Google Scholar.
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133 Cal.Rptr.2d 234 (2003)
108 Cal.App.4th 81

NIGHTLIFE PARTNERS, LTD,, et al., Plaintiffs and Respondents,
V.
CITY OF BEVERLY HILLS, Defendant and Appellant,

No. 8161436,
Court of Appeal, Second District, Division Three,
April 24, 2003.

237 *237 Laurence S. Wiener, City Attorney; Richards, Watson & Gershon, Mitchell E. Abbott and Patrick L. Bobko, Los
Angeles, for Defendant and Appellant.

Roger Jon Diamond, Santa Monica, for Plaintiffs and Respondents.
CROSKEY, J.

The City of Beverly Hills (City) appeals from an order granting Nightlife Pariners, Ltd.; Entertainment Associates of L.A,
inc.; Déja Vu Showgirls of Beverly Hills, LLC and Deja Vu Consulting, Inc. (collectively, Petitioners) a new administrative
hearing. There is substantial evidence to support the trial court's determination that Pelitioners are entitled to a new
hearing, and we therefore affirm.

FACTUAL AND PROCEDURAL BACKGROUNDM!

Petilioners operate a cabaret in the City of Beverly Hills, pursuant to the adult entertainment regulatory permit (permit)
required by Citys municipal code. At all imes relevant to this appeal, Petitioners and City were engaged in federal
litigation, Nightlife Pariners, Ltd., et al. v. City of Beverly Hills, U.S. District Court Case No. CV 98-10266 RAP, related to
City's regulation of adult entertainment. Assistant City Attorney Terence Boga {Boga) was one of the city attorneys

litigating the federal laws uitl2

238 *238 City's municipal code required Petitioners to renew their permit every two years, and also required thata renewal
application be submitted at least 30 days before the initial permit was to expire. In earty 2001, Petitioners attempted to
obtain from City an application form for renewal of their permit, butran into difficulties obtaining the applicable form. City
finally gave Petitioners an application form used for renewal of permits for “private clubs/public dancing™; City did not
have a separate application form for renewal of adult entertainment permits.

On February 22, 2001, Petitioners submitted an application for renewal of their permit, Petitioners and Citythen
engaged in a debate over whether, in fact, the application was complete. City, through Assistant City Attorney Boga, took
the position in letters to Petilioners that, for a renewal, Petitioners were required to submit exactlythe same documents
required for an application for a new permit (e.¢., site plans and letters of justification). Peitioners took the position that
neither the municipal code nor the application form required them fo submit new copies of the same documents
required by the initial application.

Cityrefused to consider the application for renewai to be complete, and, on April 26, 2001, Donald Oblander, City's
Finance Director, sent Pefitioners a letter denying their renewal application, assertedly because the application was
incomplete because of missing documents. The letter also advised Petitioners that, even if the application had been
complete, it would have been denied because the cabaret did not comply with certain design and performance
standards set by the municipal code, Therefore, as provided for by the municipal code, Petitioners filed an
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administrative appeal of the denial of their renewal application.

On June 28, 2001, Petitioners' administrative appeal was heard by David R. Holmquist {Holmquist), an aitorney and
Citys Risk Manager. At the beginning of the hearing, Holmquist stated that he had never presided over such a hearing
before, and then announced that "Seated next to me is Assistant City Attorney, Terence Boga, fwho] will be advising me
and assisting me as necessaryin these proceedings.” Boga being otherwise occupied as Holmquist's advisor, City's
advocate at the hearing was William Litvak, an attorney hired for that purpose.

Roga sat next fo Holmquist throughout the hearing, and the two men conferred from time to time, apparentlyin
connection with evidentiary rulings and legal issues. Such communications were not transcribed by the reporter.
Petitioners unsuccessfully objected both {o the fact that the hearing officer was a city employee, and to Boga's role as
the hearing officer's advisor.

During the hearing, Holmquist ruled, among otirer things, that (1) it was irrelevant that the form City provided to
Petitioners did not require the documents that City subsequently held were required so as to conclude that their
absence rendered the application incomplete, and (2) Petitioners were not allowed to present evidence of deliberate
discrimination against adult entertainment businesses by showing that, of all the permitted businesses in Cily, only
such adult entertainment businesses {of which Petitioner's cabaret was allegedly the only one) were required to go
through the same process to renew a permit as to obtain an initial permit.

*239 Holmquist rendered a decision denying Petitioners' appeal on September 5, 2001. Under Citys municipal code,
Petilioners could not appeal Holmquists decision to any further administrative body. Therefore, on November 21, 2001,
Petitioners filed a petition in the superior court for a writ of administrative mandate directing City to set aside the denial
of the permit and to issue the required permit. The petition alleged, in relevant par, that the hearing was unfair, the
hearing officer made improper evidentiaryrulings, and that the procedures followed were unfair and violated Petitioners’
rights to procedural due process.

In a declaration submitted in opposition to the petition, Holmquist declared that the opinion he rendered was his alone,
and had been made without consuiting with any other clty employse. He also denied that he was prejudiced or biased
because of his status as a Cityemployee. Notably, however, his declaration entirely failed to respond lo Pelitioners’
claim that Boga had advised and assisted him during the hearing in connection with making evidentiary rulings or

determining fegal issues 3l

After reviewing the administrative record and listening to argument, the trial court granted the petition, concluding that
Petitioners' due process rights had been violated. It found that Boga had taken an "active and significant” partin
Petitioners' unsuccessful application renewal process, and that when Petitioners sought administrative review of that
process, Boga also appeared and participated in the administrative hearing by advising and assisting Holmquist, the
hearing officer. it concluded that Boga's participation as the hearing officer's advisor during the administraiive review
process constituted "actual bias." Rather than ordering City to issue a renewal permit, as prayed for in the petition, it
simply ordered Cityto provide Petitioners with a new hearing.

Cityfiled a timely notice of appeal.

CONTENTIONS ON APPEAL

City contends the trial court erred by setting aside its administralive decision because there were no "concrete facis"”
showing actual bias. It contends Boga's "advisory role" was legally permissible, and that Petitioners received a fair
hearing that met due process requirements. Petitioners contend that there were “concrete facts” shawing a risk of bias,
that Boga's participation rendered the proceedings unfair, and that, in fact, they did not receive a fair hearing. We
conclude that the issue is not whether there was actual bias, but whether the hearing met minimum constitutional
standards of due process, and further conclude that it did not.
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DISCUSSION

1. Standard of Review

In the trial court, the standard of review depends on the nature of the right *240 affected by the administrative decision.

{See Code Civ. Proc., § 1094.5, subd. (c).}[il In the appeilate court, the appropriate standard of review is substantial
evidence, regardless of the nature of the right involved. Thus, even in those cases where the trial court was required fo
review an administralive decision under the independent judgment standard of review, the standard of review on appeal
of the trial court's determination is the substantial evidence test. (Fukuda v. Cify of Angels (1999} 20 Cal.4th 805, 824,
85 Cal.Rptr.2d 686, 977 P.2d §93.)

Here, the triat court did not review the facts and findings that supported Holmquist's decision to uphold Citys denial of
Petiioners' permit renewal application. Instead, it reviewed the facts related to how the hearing before Holmquist was
conducted. Thus, on appeal itis the trial court's findings of fact related to that issue which we review, We applythe
substantial evidence test to the evidence and findings that support the trial court's determination that the hearing
process was fundamentally unfair.

The trial court's determination invelves a mixed question of fact and law. To the extent there are conflicts in the evidence
of what occurred at the hearing before Holmquist, we view the evidence in the light most favorable to the trial court's
decision. We then apply a de novo review as to whether such facts support the trial court's conclusion of law that the
hearing was unfair, (Rosenblit v. Superior Courf (1991) 231 Cal.App.3d 1434, 1442, 282 Cal. Rptr. 819; Lewin v. St.

Joseph Hospital of Orange {1978) 82 Cal.App.3d 368. 387, 146 Cal.Rptr, 892.)

2. There Is the Record Demonstrated That Substantial Evidence Supported
the TC's Conclusion that Boga Had Acted as Holmquist's Advisor During
the Hearing

As noted above, we view any conflicls in the evidence in the light most favorable fo the trial court's factual
determinations, The onlyfactuai dispute here was whether, in fact, Boga actually advised and assisted Holmquist
during the hearing. City points out that the administrative record does not show that Boga actually gave Holmquist any
advice or assistance during the hearing. However, we take judicial notice of the fact (Evid.Code, § 452, subd. (g)) that
communications between bench officers and their staff on matters of law and procedure are normally not reported.
Thus, the absence of any reported communications is not conclusive evidence that such advice and assistance did not
take place.

In contrast, at the beginning of the hearing, Holmquist announced on the record that he was inexperienced, and wouid
be advised and assisted during the hearing by Boga. This announcement, in and of itself, was sufficient evidence to
support the trial couri's conclusion that Boga did, in fact, advise and assist Holmquist. In addition, Holmquist's
otherwise detailed declaration in opposition to the petition entirely failed to respond to Petilioners’ allegations that Boga
had counseled and advised him during the hearing. This omission in the face of such allegations created an inference
that, in fact, Boga actually did advise and assist Holmquist during the hearing. (EVid.Code, § 1221 [evidence ofa
statement offered against a partyis not made inadmissible by the hearsay rule if the statementis one of which the
party, with knowledge of the content thereof, has by words or other *241 conduct manifested his adoption or his beliefin
its truth}; see also Alicia R. v. Timothy M. (1994) 29 Cal App.4th 1232, 1239, 34 Cal.Rptr.2d 868 [partyfailed to respond
to an assertion of any obviously relevant fact, for example, a representation of the party's annual income offered in
connection with appropriate child support, Is made, despite an opportunity and motive to do so]) "This rule of evidence
rests on that universal principle of human conduct, which leads us fo repel an unfounded imputation, or claim'] ... the
weight to be given the evidence depending upon how provocative the situation is to speech and how significantis the
Baldarachi v. Leach (1919) 44 Cal App. 603. 606-607. 186 P. 1060, citations omitted; see also
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and cases cited there [fallure to denythe truth of a statement may constitute an admission by silence].)

While itis true that normally "the reMew of administrative proceedings ... is confined to the issues appeating in the
record of that body as made out by the parties to the proceedings" (Green v. Board of Dental Examiners (1996) 47 Cal,
App.4th 786, 792 65 Cal.Rptr.2d 140; § 1094.5, subd. (a)), { is also true that "additional evidence, in a proper case, may
be received.” {Green v. Board of Dental Examiners, supra, 47 Cal.App.4th atp. 792, 65 Cal.Rptr.2d 140; § 1094.5, subd.
(e).) As the United States Supreme Courtin Cilizens fo Preserve Overton Park v. Voipe (1971) 401 U.S. 402, 420, 91
5.Ct. 814,825, 28 L.Ed.2d 136 (Overton), noted when it refused to limit review to the administrative record, "since the
bare record may not disclose the factors that were considered or the Secretary's construction of the evMdence ... the [trial]
court mayrequire the administrative officials who participated in the decision to give testimony explaining their action.”
While the particular factor favoring the admission of such extrinsic evidence in Overfon was that the administrative
officers failed to render anyformal findings, so that the court concluded that "it maybe that the onlyway there can be
effective judicial review is by examining the decision-makers themsetves," (fbid.) the rationale applies equally well to a
situation such as the one here, in which the issue is what off-the-record, ex parte communications, if any, the
administrative decision maker him- or herself engaged in with an interested party during the hearing. (See also Cily of

Fairfield v. Superior Court (1975) 14 Cal.3d 768, 777, 122 Cal.Rpir. 543, 537 P.2d 375 [citing Overton with approval}.)

That this admission of such extrinsic evidence is permissible when the issue Is whether the hearing was fair or notis
manifested by section 1094.5, subdivision (), which provides that the rial court may admit evidence that could not have
been produced at the administrative hearing, and may itself take such evidence into consideration, rather than
remanding the matter to the administrative tribunal, in cases in which itis authorized by law to exercise its independent
judgment on the evidence. Where, as here, the issue is whether a fair administrative hearing was conducted, the
independent judgment test does apply (City of Fairfield v. Superior Court, supra, 14 Cal.3d atp. 776, 122 Cal.Rptr. 543,
537 P.2d 375), and the court is empowered to render its independent judgment on the basis of the administrative
record plus such additional evidence as may be admitted under section 1094.5, subdivision (e). (Cily of Fairfie{d v.
Superior Court, supra, 14 Cal.3d atp. 776, 122 Cal.Rptr. 543, 537 P,2d 375; Toyofa of Visalia, Inc. v. New Mofor Vehicle
Bd. 7242 (1987) 188 Cal.App.3d 872, 881, 233 Cal. Rptr. 708.)

While itis error, in the absence of a proper preliminary foundation showing that one of the exceptions noted in section
1094.5, subdivision (e) applies, for a trial court to permitthe administrative record to be augmented with extrinsic
evidence (Toyola of Visalia, Inc. v. New Motor Vehicle Bd., supra, 188 Cal.App.3d atp. 881, 233 Cal.Rpfr. 708), on the
other hand, if one of the exceptions clearly applies, then it maybe an abuse of discretion to refuse to admit relevant
evidence. (Pomona Valley Hospital Medical Center v. Superior Court (1997) 55 Cal.App.4th 93, 101, 63 Cal.Rptr.2d 743;
Armondo v. Depariment of Motor Vehicles (1993) 15 Cal. App.4th 1174, 1180, 19 Cal.Rptr.2d 398.) The testis whether
there has been a manifest abuse of discretion. (Armondo v. Depariment of Motor Vehicles, supra. 15 Cal. App.4th at p.
1180, 19 Cal.Rptr.2d 389.)

Here, the issue was whether there had been procedural faimess during the hearing, specifically, whether Holmquist
was biased and/or advsed and assisted by Boga during the hearing. In such cases of administrative mandamus, the
trial court may consider eMdence not presented at the administrative hearing if the evidence addresses the petilioner's
claim that he or she was denied due process or a fair hearing at that hearing. (See, e.g., Clark v. City of Hermosa
Beach {1996) 48 Cal. App.4th 1152, 1170. fn. 17, 66 Cal.Rptr.2d 223; Tiholiz v. Northridge Hospital Foundafion (1984)
151 Cal.App.3d 1197, 1204-1205_ 199 Cal.Rptr. 338. See generally Weslern States Petroleum Assn. v. Supetior Gourt
(1995) 9 Cal.4th 559, 578-579, 38 Cal.Rptr.2d 139, 888 P.2d 1268.)

Holmquist's declaration was directly related to whether the hearing was fair. Furthermore, the trial court was required to
exercise its independent judgment to decide such issue, and, under section 1094.5, subdivision (e), was empowered
to admit relevant and admissible evidence on such issue. We therefore conclude that the trial court abused its
discretion by refusing to admit Holmquist's declaration.

Accordingly, there is substantial evidence to support the trial court's conclusion that, in addition to taking an active and
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significant part in the renewal application process, Boga also appeared and participated in the administrative review of
the denial of that application by advising and assisting Holmquist, the hearing officer.

3. The Hearing Violated Petitioners' Procedural Due Process Rights

The protections of procedural due process apply fo administrative proceedings (Richardson v. Perafes (1971} 402 U.S.
389,401, 91 S.Ct. 1420, 1427, 28 1..Ed,2d 842); the question is simply what process is due in a given circumstance.
(Morrissey v. Brewer (1972) 408 U.S. 471,481, 92 S.Ct. 2593, 2600, 33 L .Ed.2d 484, see Logan v. Zimmerman Brush
Co. (1982}455 1).5. 422, 428-429 102 S.Ct, 1148, 1153-1154. 71 L.Ed.2d 265.) Due process, however, always requires
a relatively level playing field, the "constitutional floor" of a *fair trial in a fair tribunal,” in other words, a fair hearing before
a neutral or unbiased decision-maker. (Bragy v. Gramiey (1997) 520 U.S, 899, 904-905, 117 S.Ct. 1793, 1797, 138
L.Ed.2d 97: Withrowv. Larkin (1975) 421 U.S. 35,46, 95 S.Ct. 1456, 1464, 43 L.Ed.2d 712 (Withrow).)

a. Due Process In Administrative Proceedings

Justas in a judicial proceeding, due process in an administrative hearing also demands an appearance of fairmess
*243 and the absence of even a probability of outside influence on the adjudication. in fact, the broad applicability of
administrative hearings to the varlous rights and responsibilities of citizens and businesses, and the undeniable public
interest in fair hearings in the administrative adjudicalion arena, militate in favor of assuring that such hearings are fair.
As one commentator recentlynoted, " [(Jnes capably, administrative law and the administrative state impinge upon the
public more and more often].] When driver's licenses, house remodeling, vacations at the beach or the mountains,
clean air and water, and cigarettes are all impacted by administrative regulations, the high likelihood is that ... {the]
administrative law judge ... fis] going 1o be the person who is conducting that pivotal, first fevel of judicial review[.]"
(Gillette, Administrative Law Judges, Judicial Independence, and Judicial Review: Qui Custodist Ipsos Custodes, 20 J.
Natl Ass'n Admin. L. Judges (2000) 95, 113, as quoted by Salkin, Judging Ethics for Administrative Law Judges:
Adoption of a Uniform Code of Judicial Conduct for the Administrative Judiciary, 11 Widener J. Pub.L. {2002)7,8,fn 3.)

While the thrust of such commentary appears to be related to state-wide administrative agencies, adminisirative
hearings at the local level, for example, before municipal and county boards, commissions and hearing officers, also
have the same potential of impacting significant rights and of being the first level of adjudicatoryreview. {See, e g.,
Salkin, Judging Ethics for Administrative Law Judges: Adoption of a Uniform Code of Judicial Conductfor the
Administrative Judiciary, supra, 11 Widener J. Pub.L. at p. 10 and fn. 10, noting that during the 2001 Annual Meeting of
the American Bar Association (ABA), the ABA's House of Delegates passed Resolution 1018, That resolution urged
state and local governments to require that administrative judiciary members be accountable under provisions similar
to the ABA Madel Code of Judicial Conduct.)

b. Impact of The Administrative Procedure Act

Thus, although California's Administrative Procedure Act (APA) (Gov. Code, §§ 11340-1 1529) does not apply to
hearings before local, as opposed to state, administrative agencies (see, e.g., Juckerv. San Francisco Unified School
Dist. (1952 111 Cal.App.2d 875, 883, 245 P.2d 597), to the extent citizens generally are entifled to due process in the
form of a fair trial before a fair tribunal, the provisions of the APA are helpful as Indicating what the Legislature believes
are the elements of a fair and carefully thought out system of procedure for use in adminisirative hearings. (Tucker v.

San Francisco Unified School Dist_supra, 111 Cal.App.2d atp. 883, 245 P.2d 597.)

One of the basic tenets of the California APA, as well as the Model State Administrative Procedure Act, various state
administrative procedure acts, and the federal Administrative Procedure Actis that, to promote both the appearance of
fairness and the absence of even a probability of outside influence on administrative hearings, the prosecutory and, fo a
lesser extent, investigatory, aspects of administralive matters must be adequately separated from the adjudicatory
function. (2 Am, Jur.2d Administrative Law, § 313, "Separation of Prosecutorial and Adjudicatory Functions.") While the
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combination of investigative and adjudicative functions standing alone generally does not create a due process
violation in the absence of some showing of bias (id., and cases cited at fn. 59), the same cannot be *244 so readily
said when prosecutory and adjudicative functions are too closely combined.

Thus, when, as here, "counsel [] performs as an advocate in a given case [he or she] is generally precluded from
advising a decision-making body in the same case.” (2 Am.Jur.2d Administrative Law, § 313, "Separation of
Prosecutorial and Adjudicatory Functions," italics added, and cases cited atfn. 58.) This is because "[the due process
rule of overlapping funclions in administrative disciplinary proceedings applies to prevent the participant from being in
the position of reviewing his or her own decision or adjudging a person whom he or she has either charged or
investigated.” (Id. atfn. 58, citing Rhee v. El Camino Hospital Dist, (1988) 201 Cal.App.3d 477,499, 247 Cal.Rplr. 244.)

This concern over too close a connection between an advocate and the decisionmaker is reflected in various
administrative procedure acts. Thus, the Model State Administrative Procedure Act and various state administrative
procedure acts, including California's APA, provide for the separation of administrative functions by specifying thatan
employee engaged in proseculing functions for an agencyin a case may not, in the same or a factually related case,
participate or advise in either the decision, or the agency review’s of that decision, the only exception being that such
employee may participate as a witness or counsel in public proceedings. (/d. and authorities cited atfn. 60; Mcdel State
Administrative Procedure Act, 1981 Act (U.L.A) § 4-214; Gov. Code, §§ 11425.10, subd. (a)(4), 11425.30, subd. (a)(2).)

I8l and the federail Administrative Procedure Act (5 U.S.C. §§ 551-559; §§ 701-706) provides that a hearing officer cannot
be subject to the supervision or direction of an employee of the agency who is engaged in the performance of
investigative or prosecuting tasks. {5 U.S.C. § 554, subd. (d)(2); 2 Am.Jur.2d *245 Adminisirative Law, supra, § 313 and
text at in. 62.)

c. Howitt v. Superior Court

California courts, foo, recognize that the combination of prosecutorial and adjudicative functions is the most problematic
combination for procedural due process purposes. (See, e.g., Howitt v. Superior Court (1992) 3 Cal.App.4th 1575, 1585,
5 Cal.Rptr.2d 196 (Howitt).) As the court in Howitt, noted, a prosecutor, by definition, is a partisan advocate for a
particular position or point of view. (Ibid) Such a role is inconsistent with the objeclivity expected of adminisirative
decision-makers. {Ibid) Accordingly, to permit an advocale for one party fo act as the legal advisor for the decision-
maker creales a substantial risk that the advice given to the decision-maker will be skewed (ibid.), particularly when the
prosecutor serves as the decision-maker's advisor in the same or a related proceeding. Then, “fijo allow an advocate for
one party to also act as counsel to the decision-maker creates the substantial risk that the advice given fo the decision-
maker, ‘perhaps unconsciously' as we recognized in Civil Service Commission v. Superior Court [ (1984} ] 163
Cal.App.3d [70,] 78, fn. 1 [209 Cal.Rptr. 159], will be skewed." (Ibid) Thus, an agency's staff counsel may prosecule a
case before the agency when an independent hearing officer presides over the contested case hearing, if the prosectifor
plays no role in the agency's deliberations. (Id. at p. 1586, § Cal. Rptr.2d 196.) So, foo, two lawyers from the same office
could serve in dual capacities—one as prosecutor and one as legal advisor to the administrative agency—as long as
they were effectively screened from each other. (ibid.) However, it is improper for the same attorney who prosecules the
case fo also serve as an advisor to the decision maker. (Ibid.)

The Howilt court did recognize that administrative procedures may depart, to some extent, "from the pure adversary
model of a passive and disinterested tribunal hearing evidence and argument presented by partisan advocates," and
yet still comply with constilutionally mandated due process when used as the means for reschving disputes in "[ilhe
incredible variety of administrative mechanisms {utilized} in this country...” (Howilt, supra, 3 Cal.App.dth atp. 1581. &
Cal, Rptr.2d 196, quoting Withrow, supra, 421 U S. atp. 52, 95 S.Ct, atp. 1467.) As it noted, "lthhe mere fact that the
decisionmaker or its staffis a more active participant in the factfinding process—similar to the judge in European civil
taw systems— will not render an administrative procedure unconstitutional.” (ibid.)

However, a problem arises once an administrative agency "chooses to utilize the adversary model in large part but
modifies itin a way which raises questions about the fairness of the resulting procedure.” (Ibid.) Thus, when both the
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agencyand the ciizen are represented by counsel at a formal hearing before a supposedly neutral decision-maker who
has not participated in the initial fact-finding process of the agency's investigation and prosecution of a matter, and then,
“in the midst of this seemingly adversary system," the same lawyer who represented the agency as advocate also
advises the hearing officer with regard to its decision affecting that agency, "[tlhe mental image comes to mind of a
hearing in which [the agencys lawyer, while representing the agency,] raises an objection and then excuses himself
from counsel fable to consult with the [hearing officer] as to whether the objection should be sustained.” (Id. atp. 1582,
5 Cal. Rpir.2d 196.) What makes this scenario *246 objectionable is that the "advocacy and decision-making roles are
combined." (Id. atp. 1585, 5 Cal.Rpfr.2d 196.)

Here, this same objeclionable overlapping of the role of advocate and decision-maker occurred when Boga acled as
both an advocate of City's position and as advisor to the supposedly neutral decisionmaker. itis true that the official role
of Citys advocate during the review of City's decision to denythe application was filled by Litvak, not Boga. However,
Boga had been City's advocate in connection with the decision to denythe application. Thus, Boga's presence as
Holmquist's advisor was the equivalent of trial counsel acting as an appellate court's advisor during the appellate
courl's review of the propriety of a lower courl’s judgment in favor of that counsel’s client. It requires no citation of
authority exactly on all fours with this fact pattern in order to justify the concluslon that Boga's role as advisor to the
decisionmaker violated pefitioners' right to due process. There was a clear appearance of unfaimess and bias. This
was sufficient to support the trial court's ruling.

d. Authorities Cited By City Are Distinguishable

The cases cited by City for the proposition that Boga's dual roles comported with due process are distinguishable,
because they do not involve this same objectionable overlapping of advocacy and decisionmaking roles. In those
cases, 12319 Corporation v. Business License Com. {1982) 137 Cal.App.3d 54. 186 Cal.Rptr. 728, BreakZone Billiards
v. Cily of Torrance (2000) 81 Cal.App.4th 1205, 97 Cal.Rpir.2d 467, and Klgepfer v. Commission on Judicial

Performance (1989) 49 Cal.3d 826, 264 Cal.Rptr. 100, 782 P.2d 239, the same attorney did notact as both a partisan
advocate and as an advisor to the neutral decision-maker.

In 12319 Corporation v. Business License Com., supra, 137 Cal.App.3d 54, 186 Cal.Rptr, 726, Los Angeles County
required businesses to obtain a permitas a condition to offering entertainment of any sort. The plaintiff operated a
nightclub, and under the ordinance, was required to obtain a permit from the business license commission. After
numerous citizen complaints, the County Sheriff filed an accusation against plaintiff with the commission, and sought
revocation of its business license. The Sheriff's department was represented in legal matters by the Office of the County
Counsel.

The revocation hearing was held before the business license commission, which was advised as to legal matters by
Deputy County Counsel Tolnai. Tolnai did not act as an advocate for plaintiff or the Sheriff. However, he did assistthe
commission atone point by making sure that there was an adequate foundation for admission of a piece of
documentary evidence that supported revocation. Plaintiffs license was revoked, so plaintiff appealed the revocation to
County’s license appeals board, one member of which appeals board was required to have been designated bythe
Office of the County Counsel. The appeals board affirmed the revocation, and plaintiff filed a petltion for a writ of
administrative mandamus, contending, among other things, that the facts made outa ptima facie case of bias and
conflict of interest against the Office of the County Counsel.

After losing at the trial court, plaintiff appealed that decision, and the appellate court affirmed, concluding that plaintiff
had failed to offer anyfacts supporting its assertion of bias and prejudice or its suggestion that the various functions
performed bythe County Gounsel's Office were not properly insulated from one another. {12313 Corporafion v.
Business License *247 Com. _supra. 137 Cal.App.3d atp. 61, 186 Cal.Rptr. 726.) Tolnai had represented the
commission in a neutral role as its legal advisor while the commission considered evidence from plaintiff as well as
from the Sheriff. Then, after the commission determined to revoke plaintiffs license, Tolnai appeared before the appeals
board to seek to uphold the commission's decision—something he would have done regardless of whether that
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decision was for or against the plaintiff, (/d. at pp. 61-62, 186 Cal.Rptr. 726.) The appellate court held that fact that Tolnai
assisted with the examination of a witness did not effect a forfeiture of the neutral position he held as counsel to the
commission, because the total extent of such assistance consisted of inquiring whether the withess was familiar with
the author's signature and, if so, whether the witness would recognize that signature. {/d. atp. 64, 186 Cal.Rpfr. 726.)
The appellate court held that this assistance was not inconsistent with the role of a neutral advisor taking action to
ensure that the evidence was properly before the commission, and did notamount to adoption of the prosecutorial role.
{lbid.)

The fact that different members of the county counsel's office each had a role in represeniing the prosecution before the
commission, another role as legal advisor to the commission, or a third role as designator of a member of the board
did not, in the absence of any facts to support the nightclub’s assertion of bias or prejudice or lack of insulation of the
various functions performed by the county counsel's office, constitute a prima facie case of blas or conflict of interest on
the part of that office. Moreover, the appearance of a deputy county counsel before the board as an advocate against the
nightclub after representing the commission in a neutral role did not establish a conflict of interest, in iew of the fact
that Tolnai's duty was to render neutral legal assistance to the commission and then to seek to uphold its decision
before the board, regardless of whether that decision was for or against the nightclub.

Here, the roles of advocate for the agencyand advisor to the decision-maker were not insulated by being performed by
different attorneys from a large office. Boga acted as both advocate for the initial denial of the renewal application, and
then as advisor o the decision-maker on the appeal of the decision for which he had advocated.

In BreakZone Billiards v. City of Torrance, supra, 81 Cal.App4th 1205, 87 Cal. Rptr.2d 467, the plaintiff sought a
conditional use permit (GUP) to change the nature of its business from a youth-oriented billiard paror to a much larger,
adult-oriented facility that would sell alcoholic beverages. (/d. at pp. 1219-1220, 1248, 97 Cal.Rptr.2d 467.) The city's
planning commission approved the CUP, but one member of the city council appealed the commission's decision to
the entire council as a whole, which considered the application de novo, and denied it. The plaintiff filed a petition for a
writ of administrative mandamus, contending, among other things, that campalgn contributions fo the council members
from his lessor (who had an interestin disapproval of his permit application) triggered a Government Code section
1090 violation. The trial court denied the petition (id. at p. 1220, 97 Cal.Rptr.2d 467), and plaintiff appealed. On appeal,
among its other contentions, plaintiff urged that the city attorney had improperly advocated on behalf of the city council
member who had filed the appeal from the planning commission's grant of the CUP.

The reviewing court affirmed the trial court's decision to deny the petition. As to plaintiffs claim that the city attorney had
*248 acted improperly advocated on behalf of the appeal and against the application for a CUP, thus adding to an
appearance of bias and unfaimess, the appellate court held that the record showed that the city attorney did not
advocate any particular position, but merely acted as attorney for the counsel as a whole, making sure that evdence in
support of the application, as well as againstit, was presented. (BreakZong Billiards v. City of Torrance, supra, 81
Cal.App.4th at pp. 1241-1242, 97 Cal. Rptr.2d 467.) In contrast, the record before us does show that Boga did not
merelyact as a neutral presenter of both sides of a question, because it shows that, in connection with the initial denial
of the renewal application, he took the position that Petifioners’ application was incomplete.

in Kloepfer v. Commission on Judicial Performance, supra, 49 Cal.3d 826, 833, 264 Cal.Rptr. 100,782 P.2d 239, the
California Supreme Court held that the Commission's combination of investigative and adjudicatory functions did not
consiitute a denial of due process. The Commission’s staff conducted the initial investigation, but once formal
proceedings were instituted, the prosecutorial function shifted to examiners from the Office of the Attorney General.
Members of the Commission then considered the evidence presented by both sides before making a decision,

Thus, in Kloepfer, there was no allegation or evidence that there had been any combination of the functions of advocacy
and adjudication in the same agency, let alone in the same attorney. Furthermore, additional insulation between the
Commission's investigatory and adjudicatory roles is provided by the mandated procedure whereby the Commission is
never the final decision-maker, even if the judge falls to take any steps to appeal the Commission’s decision. Under
this procedure, not only does the Commission hear the recommendation of special masters appointed bythe
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California Supreme Court before It makes its own decision, but then the commission itself simply recommends
appropriate discipline to the Supreme Court. ltis the California Supreme Court which is the final decision-maker; itis
required to independently review the evidence and assess its weightand relevance before pronouncing the final
decision, As the courtin Kloepfer pointed out, such a procedure avoids an unacceptable risk of bias either on the part of
the Commission, or on the part of the court as ultimate decision-maker. (Kigepfer v. Commission on Judicial

Performance, supra, 49 Cal.3d at pp. 834-8356, 264 Cal.Rptr. 100, 782 P.2d 239.}

Here, in contrast, there was a confounding of the functions of advocacy and adjudication —a situation always fraught
with more problems that when there is some combination of investigatory and adjudicatory functions. Furthermore,
these dual functions were not held by different sections of a single office, but by a single individual. And, unlike the
situation in Kloepfer, there was no procedure here that automatically prevented the hearing officer’s decision from being
the finat decision, absent some action (and expense} on the part of the Pelitloners.

CONCLUSION

The hearing here, at which Boga, City's advocate for the initial denial of the renewal application, acted as legal advisor
to the hearing officer reviewing that denial, viclated Petitioners'rights to due process. Accordingly the trial court did not
err by ordering that City grant petitioners a new hearing.

However, to adequately protect Petitioners' due process rights, the trial court's order for a new trial should be modified
to direct that the new hearing must be conducted *249 by someone other than Holmquist, given that his role as a
neutral arbitrator has been compromised in a manner which, praclically speaking, cannot be undone. In addition, the
order should also provide that the new hearing must be conducted in a manner consistent with the views expressed in
this opinion—for example, the hearing officer should not be, nor be advised by, anyone who has served as City's
advocate in this or anyrelated case (e.g., Nightlife Partners, Ltd., et al. v. City of Beverly Hills, U.S. District Court Case
No. CV98-10266 RAP).

DISPOSITION

The order appealed from is modified as follows. At the end of the second full paragraph on page two of the order, the
following language shall be inserted:

Such new hearing shall not be conducted by David R. Holmquist, nor by any person who has served as City's advocate
in this or anyrelated case (e.g., Nightlife Partners, Lid., et al. v. City of Beverly Hills, U.S. District Court Case No. CV 98-
10266 RAP). Moreover, the hearing officer shall not be advised by any person who has served as Citys advocate in this
or anyrelated case (e.g., Nightiife Partners, Ltd., et al. v. City of Beverly Hills, U.S. District Court Case No. CV 98-10266
RAP).

As so modified, the order is affirmed. Pefitioners are awarded their costs on appeal.

We concur: KLEIN, P.J,, and ALDRICH, J.

[1] We recite those facts, taken from the Joint Appendix (w hich includes the administrative record) that support the trial courl’s factual
determinations. (See Discussion, Section 1, post.) Because the issue on appeal primarily nvolves those facts related to the conduct of
the administrative hearing, rather than to the circurmnstances leading up to that hearing, w e do not detail the problems Fetitioners
allegedly suffered at the hands of local officials w hile attempting to renew their business permit, but simply summarize those claims.

{2] Boga is an attorney with Richards, Watson & Gershon {(RWG). City's answer to Petitioner's federal complaint, dated March 8, 2001,
listed Boga, Mitchell E. Abboit and Patrick K. Bobko as the RWG attorneys representing City.

{3] The trial court did not admit ihis declaration, concluding that matters not before the administrative hearing officer w ere not
admissible in a proceeding to review such adminisirative hearing pursuant to Code of Civil Procedure section 1094.5. How ever, the
uitimate issue befare the trial court here w as not w hether the administrative record supported the administrative decision, but w hether
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the hearing w as held before a neutral, unbiased and fmpartial hearing officer, that is, w hether the hearing w as fair.

As to such issue, Holmquist's declaration was relevant and adimissible, under Code of Civil Procedure section 1024.5, subdivision (e),
for the reasons discussed in Discussion section 2, post. We therefore treat the declaration as admissible evidence in connection w ith
the appeal of the trial court's decision that the procedure used violated Petitioners® right to due process.

[4] All further statutory references are to the Code of Civil Procedure unless otherw ise stated.

[5] California's APA is found at Government Code sections 11340 through 11529. Section 11425.10, subdivision {a}(4) specifically
provides that the adjudicative function shall be separated from the investigalive, prosecutorlal and advocacy functions wilhin the
agency as provided in Government Code, section 11425.30. Section 11425.30, subdivision (a)(2) also prohibits an adjudicatory hearing
officer from being "subject to the authority, direction, or discretion of a person w ho has served as investigator, prosecutor, or
advocate In the proceeding or its preadjudicative stage.

Notably, given the facts here, Government Code section 11430.10, subdivision (a) also provides that w hile a proceeding is pending,
there shall be no conynunication, direct or indirect, regarding any issue in the proceeding, fo the presiding officer froman employee or
representative of an agency that is a party, without nolice and opportunity for all parties to participate in the communication. A
communication from an employee or representative of an agency that is a party is not prohibited ifitis made on the record at the
hearing. (Gov.Code, § 11430.10, subd. (b}.)

Here, not only was Holmquist subject to the direction of Boga, a person who had served as Cily's advocate in the proceeding's
preadjudicative stage, and thus not a suitable hearing officer, at least under the California APA, but the communications betw een Boga
and Holmquist w ere not reparted on the record, and thus w ould also have been prohiblled under the APA.

WMMM_SE) How ever, w hen local boards act as judicial bodies of limited
jurisdiction, even though they are not bound by technical rules of judicial procedure, they must afford the parties appearing before
them a reasonably fair hearing, (Corcoran v. S.F. gfc. Retirement System {(1952) 114 Cal.App.2d 738, 745, 251 P.2d 59; Rogers v.
Retirement Bd. of San Francisco City Emp. Refirement Board (1952} 109 Cal.App.2d 7561, 758, 241 P.2d 611.)
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