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I. When Are Government Attorneys Likely to Face Unrepresented Opponents?
Government attorneys will often find themselves confronting an opposing party that is not represented by counsel.  This may be because their agency client frequently interacts with unrepresented members of the public, or because the proceeding has not matured to the point of complexity where the opposing party feels the need to secure counsel.  Administrative proceedings are also often sufficiently informal that an impacted individual may feel confident that self-representation is possible.  

Examples of the foregoing could include the following:

· A Department of Weights and Measures inspection of weighing devices being used by small, individually owned businesses purchasing gold and other precious metals results in sanctions for failure to maintain current licenses for all the devices. 
 
· The Registrar of Contractors rejects the license application of an individual plumber for failure to provide complete information with his license application.

· A state agency (ADOT, State Land Department, ADOC, etc.) finds that an individual has established a heavy equipment storage yard on real property belonging to the State under a mistaken belief that the equipment was parked within boundaries of land leased to the individual.

II. What is a Pro Per Party?

The synonymous terms in propria persona (shortened to pro per) and pro se mean “for oneself” and refer to a party who appears in a legal proceeding as their own representative.  In other words, they refer to one who appears without counsel.  Technically, the term is most appropriately used to refer to someone who actually participates in a formal legal proceeding, though it is commonly used to refer to anyone who interacts with government counsel directly rather than through their own counsel.   

It is not only individuals who participate in interactions with government agencies or government counsel without their own counsel.   Corporate entities may often elect to interact, especially in the initial phases of any governmental process, through their non-counsel management or executive personnel.  

It is important to keep in mind that the ethical rules and standards that apply to interactions with unrepresented individuals will not always use the titles pro per or pro se.  Therefore, it is perhaps most appropriate to think of persons or entities with whom an attorney or his client may have an adversarial relationship as an “unrepresented” individual or entity.   

III. When Can a Party Represent Himself, Herself or Itself? 

As a general matter, the circumstances under which an individual can represent his or her own interests are incredibly broad.  In fact, it should be the exceptional circumstance where some rule actually restricts self-representation by an individual.  In the case of individuals, the rules governing proceedings in Arizona courts allow them to represent themselves, except where the party is a minor or incompetent person.  See, e.g.,  Rule 17(g), Ariz.R.Civ.P.   

The same is not necessarily true for corporate entities.  For corporate entities, the presumption is generally that they must be represented by counsel.  Corporate representatives, even officers or employees, who attempt to represent the entity risk violating the Arizona unauthorized practice of law rules.  The Rules of the Arizona Supreme Court do provide specific exceptions where entities are allowed to appear through non-attorney representatives, however.    

A. When Can a Non-Attorney Represent a Party?

It is possible that individual or corporate constituents will attempt to use non-lawyer representation.  This sometimes happens when the party knows another who has previously addressed a similar issue with the same agency and seeks their guidance, or it may involve an individual or company that actually holds itself out as providing representation or assistance services for such matters.  

Any attempt at representation by an individual not licenses to practice law in Arizona, even if they are licensed to practice law elsewhere, raises questions about the unauthorized practice of law.  Generally, such questions are addressed by Rule 31, Rules of the Supreme Court of the State of Arizona (“R.Ariz.Sup.Ct.”).  

Rule 31 provides, in relevant part, that:

(a)  Supreme Court Jurisdiction Over the Practice of Law

1. Jurisdiction.  Any person or entity engaged in the . . . unauthorized practice of law in this date, as defined by these rules, is subject to this court’s jurisdiction.  

2. Definitions

A. “Practice of law” means providing legal advice or services to or for another by:

(1) preparing any document in any medium intended to affect or secure legal rights for a specific person or entity;
(2) preparing or expressing legal opinions;
(3) representing another in a judicial, quasi-judicial, or administrative proceeding, or other form dispute resolution process such as arbitration or mediation;
(4) preparing any document through any medium for filing in any court, administrative agency or tribunal for a specific person or entity; or
(5) negotiating legal rights or responsibilities for a specific person or entity.

B. “Unauthorized practice of law” includes but is not limited to”:
 
(1) engaging in the practice of law by persons or entities not authorized to practice pursuant to paragraphs (b) or (c) or specially admitted to practice pursuant to Rule 38(a);  

*      *      *

(b) Authority to Practice.  Except as hereinafter provided in section (d), no person shall practice law in this state or represent in any way that he or she may practice law in this state unless the person is an active member of the state bar.

The exceptions to licensure of representatives are found in Rule 31(d) and include the following:

· DES Proceedings.  The following non-lawyer representation is allowed in proceedings before the Department of Economic Security, to include proceedings before a hearing officer, an Appeal Tribunal, or the Appeals Board:
 
· “a duly authorized agent who is not charging a fee for the representation” may represent an individual party (whether claimant or opposing party);
 
· an employer, including a corporate employer, may represent itself through either an officer or an employee;

· “a duly authorized agent who is charging a fee” may represent any party so long as “an attorney authorized to practice law in the State of Arizona shall be responsible for and supervise such agent.”  

Rule 31(d)(1), R.Ariz.Sup.Ct.

· Personnel Hearings.  In any board hearing or quasi-judicial hearing dealing with personnel matters, an employee may designate a non-attorney representative so long as the representative does not charge a fee for any services rendered in connection with the hearing.

Rule 31(d)(2), R.Ariz.Sup.Ct.
 
· [bookmark: IDF8C9552A48D11DE97CFC30D94C59A9E][bookmark: I12F4C5E268BA11DD821BC63804377DF2][bookmark: SP;a1340000b1251]Justice or Police Court Proceedings.  An officer of a corporation or a managing member of a limited liability company who is not an active member of the state bar may represent the corporate entity before a justice court or police court provided that: 
 
· the entity has specifically authorized such officer or managing member to represent it before such courts; 
 
· such representation is not the officer's or managing member's primary duty to the entity, but secondary or incidental to other duties relating to the management or operation of the entity; and

·  the entity was an original party to or a first assignee of a conditional sales contract, conveyance, transaction or occurrence that gave rise to the cause of action in such court, and the assignment was not made for a collection purpose.

Rule 31(d)(3), R.Ariz.Sup.Ct. 

· [bookmark: IDF8C9553A48D11DE97CFC30D94C59A9E][bookmark: I12F4C5E368BA11DD821BC63804377DF2][bookmark: SP;bd240000250c0]Arizona Tax Court Small Claims Proceedings.   A party to a small claims procedure in the Arizona Tax Court, as provided in Title 12, Chapter 1, Article 4 of the Arizona Revised Statutes may be represented by someone who is not an active member of the State Bar.  
[bookmark: SP;aa6e000012904]
Rule 31(d)(4), R.Ariz.Sup.Ct.

· [bookmark: IDF8C9555A48D11DE97CFC30D94C59A9E][bookmark: I12F4C5E568BA11DD821BC63804377DF2]Industrial Commission Proceedings.   A corporate employer may elect to be represented by an officer or other duly authorized agent who is not charging a fee for the representation in any proceeding under Title 23, Chapter 2, Article 10 of the Arizona Revised Statutes before any administrative law judge of the Industrial Commission of Arizona or review board of the Arizona Division of Occupational Safety and Health. 

Rule 31(d)(5), R.Ariz.Sup.Ct.

· [bookmark: SP;f6c20000359c4][bookmark: IDF8C9556A48D11DE97CFC30D94C59A9E][bookmark: I12F4C5E668BA11DD821BC63804377DF2]Ambulance Services Hearing Before Arizona Department of Health Services.    In any administrative hearing or rehearing before the Arizona Department of Health Services as provided in Title 36, Chapter 21.1, Article 2 of the Arizona Revised Statutes an ambulance service may elect to be represented by a corporate officer or by an employee who has been specifically authorized by the ambulance service to represent the company.  

Rule 31(d)(6), R.Ariz.Sup.Ct.

· [bookmark: SP;c81d0000bf3d1]Other Small Claims Procedures.    Corporations may have full-time officers or authorized full-time employees of the corporation who are not charging a fee for the representation represent the corporation in small claims procedures. 

[bookmark: IDF8C9557A48D11DE97CFC30D94C59A9E][bookmark: I12F4ECF068BA11DD821BC63804377DF2]Rule 31(d)(7), R.Ariz.Sup.Ct.

· [bookmark: SP;73390000d5914]Behavioral Health Services Administrative Appeals.   Any party to an administrative appeal proceeding of the Department of Health Services, for behavioral health services, pursuant to A.R.S. § 36-3413 (effective July 1, 1995) may elect to be represented by a duly authorized agent who is not charging a fee for the representation.

Rule 31(d)(8), R.Ariz.Sup.Ct. 

· [bookmark: IDF8CBC60A48D11DE97CFC30D94C59A9E][bookmark: I12F4ECF168BA11DD821BC63804377DF2]General Stream Adjudication Proceedings.   Corporations or unincorporated associations may elect to be represented by non-Arizona licensed officers or employees before the Superior Court of the State of Arizona (including proceedings before the master appointed according to A.R.S. § 45-255) in the general stream adjudication proceedings conducted under Arizona Revised Statutes Title 45, Chapter 1, Article 9, provided that: 
 
· the corporation or association has specifically authorized such officer or employee to represent it in the adjudication;
 
· such representation is not the officer's or employee's primary duty to the corporation but secondary or incidental to other duties related to the management or operation of the corporation or association; and 

· the officer or employee is not receiving separate or additional compensation (other than reimbursement for costs) for such representation. 

Notwithstanding the foregoing, any time the court determines that lay representation is interfering with the orderly progress of the litigation or imposing undue burdens on the other litigants the court may require the substitution of licensed counsel and the court may assess an appropriate sanction against any party or attorney who has engaged in unreasonable, groundless, abusive or obstructionist conduct.

[bookmark: IDF8CBC61A48D11DE97CFC30D94C59A9E][bookmark: I12F4ECF268BA11DD821BC63804377DF2]Rule 31(d)(9), R.Ariz.Sup.Ct.

· [bookmark: SP;67bf0000cad96]Department of Environmental Quality Administrative Proceedings.  A corporation involved in an administrative proceeding before the Arizona Department of Environmental Quality authorized under Arizona Revised Statutes Title 49 may elect to have an officer or full-time, permanent employee of the corporation who is not an active member of the State Bar represent the corporation in the proceeding provided that: 
 
· the corporation has specifically authorized such officer or employee to represent it in the particular administrative hearing; 

· such representation is not the officer's or employee's primary duty to the corporation but secondary or incidental to other duties related to the management or operation of the corporation; 

· the officer or employee is not receiving separate or additional compensation (other than reimbursement for costs) for such representation; and 

· the corporation has been provided with a timely and appropriate written general warning relating to the potential effects of the proceeding on the corporation's and its owners' legal rights.
[bookmark: IDE42C1E0008A11E2A0DFC7FAD23A2507][bookmark: IDE416254008A11E2A0DFC7FAD23A2507]
Rule 31(d)(10), R.Ariz.Sup.Ct.

· [bookmark: SP;4d900000c6713]Proceedings before the Office of Administrative Hearings.  Generally, in proceedings before the Office of Administrative Hearings, or in fee arbitration proceedings conducted under the auspices of the State Bar of Arizona Fee Arbitration Committee, a legal entity may be represented by a full-time officer, partner, member or manager of a limited liability company, or by an employee, provided that: 
 
· the legal entity has specifically authorized such person to represent it in the particular matter;  

· such representation is not the person's primary duty to the legal entity, but secondary or incidental to other duties relating to the management or operation of the legal entity; and 

· the person is not receiving separate or additional compensation (other than reimbursement for costs) for such representation.

[bookmark: IDF8CBC63A48D11DE97CFC30D94C59A9E][bookmark: I12F4ECF468BA11DD821BC63804377DF2]Rule 31(d)(11), R.Ariz.Sup.Ct.

· [bookmark: SP;bc240000b5b05]AHCCCS Administrative Appeal Hearings.    An individual may be represented by a duly authorized agent who is not charging a fee for the representation in any administrative appeal proceeding relating to the Arizona Health Care Cost Containment System.
 
Rule 31(d)(12), R.Ariz.Sup.Ct.
[bookmark: IDF8CBC64A48D11DE97CFC30D94C59A9E][bookmark: I12F4ECF568BA11DD821BC63804377DF2]
· [bookmark: SP;68a0000028c06]Administrative Taxpayer Matters Before the Department of Revenue  Office of Administrative Hearings, ADOT, DES or ACC.  In any taxpayer administrative matter before the following agencies: 

· Arizona Department of Revenue;
· the Office of Administrative Hearings relating to the Arizona Department of Revenue;
· a state or county board of equalization;
· the Arizona Department of Transportation;
· the Arizona Department of Economic Security;
· the Arizona Corporation Commission; or 
· any county, city, or town taxing or appeals official

(a) an individual taxpayer may be represented by (1) a certified public accountant, (2) a federally authorized tax practitioner, as that term is defined in A.R.S. § 42-2069(D)(1), or (3) in matters in which the dispute, including tax, interest and penalties, is less than $5,000.00 (five thousand dollars), any duly appointed representative; and
 
(b) a legal entity, including a governmental entity, may be represented by a full-time officer, partner, member or manager of a limited liability company, or employee, provided that: 

· the legal entity has specifically authorized such person to represent it in the particular matter; 
 
· such representation is not the person's primary duty to the legal entity, but secondary or incidental to other duties relating to the management or operation of the legal entity; and 

· the person is not receiving separate or additional compensation (other than reimbursement for costs) for such representation.

[bookmark: IDF8CBC65A48D11DE97CFC30D94C59A9E][bookmark: I12F5140068BA11DD821BC63804377DF2]Rule 31(d)(13), R.Ariz.Sup.Ct.

· [bookmark: SP;877d00008e663]State Board of Tax Appeals Disputes Involving Less than $25,000.   Where the amount in any single dispute before the State Board of Tax Appeals is less than twenty-five thousand dollars a taxpayer may be represented by a certified public accountant or by a federally authorized tax practitioner, as that term is defined in A.R.S. § 42-2069(D)(1).

[bookmark: IDF8CBC66A48D11DE97CFC30D94C59A9E][bookmark: I12F5140168BA11DD821BC63804377DF2]Rule 31(d)(14), R.Ariz.Sup.Ct.

· [bookmark: SP;b8650000631e0]Free Appropriate Public Education Proceedings.  A party to any administrative proceeding pursuant to 20 U.S.C. § 1415(f) or (k) regarding any matter relating to the identification, evaluation, educational placement, or the provision of a free appropriate public education for a child with a disability or suspected disability may elect to be represented by an individual with special knowledge or training with respect to the problems of children with disabilities as determined by the administrative law judge, so long as that who is not charging a fee for the representation. The hearing officer retains discretion to remove the individual if continued representation impairs the administrative process or causes harm to the parties represented.

Rule 31(d)(15), R.Ariz.Sup.Ct. 
[bookmark: IDF8CBC67A48D11DE97CFC30D94C59A9E][bookmark: I12F5140268BA11DD821BC63804377DF2]
· [bookmark: SP;c3e80000c4231]Internal Revenue Service Practice.   A certified public accountant or other federally authorized tax practitioner, as that term is defined in A.R.S. § 42-2069(D)(1), may practice before the Internal Revenue Service or other federal agencies where so authorized.

[bookmark: IDF8CBC68A48D11DE97CFC30D94C59A9E][bookmark: I12F5140368BA11DD821BC63804377DF2]Rule 31(d)(16), R.Ariz.Sup.Ct.

· [bookmark: SP;4a1e0000db9b4]Corporate and Individual Financial and Tax Advice.    A certified public accountant or other federally authorized tax practitioner as that term is defined in A.R.S. § 42-2069(D)(1) may render individual and corporate financial and tax advice to clients or prepare tax-related documents for filing with governmental agencies.

Rule 31(d)(17), R.Ariz.Sup.Ct.  
[bookmark: IDF8CBC69A48D11DE97CFC30D94C59A9E][bookmark: I12F5140468BA11DD821BC63804377DF2]
· [bookmark: SP;4ac20000fd050][bookmark: IDF8CE375A48D11DE97CFC30D94C59A9E][bookmark: I12F53B1368BA11DD821BC63804377DF2][bookmark: SP;330100005a301]Certified Legal Document Preparers.    A certified legal document preparer is allowed to perform services in compliance with Arizona Code of Judicial Administration, Part 7, Chapter 2, Section 7-208. 

Rule 31(d)(24), R.Ariz.Sup.Ct. 
 
· [bookmark: IDF8CE376A48D11DE97CFC30D94C59A9E][bookmark: I12F53B1468BA11DD821BC63804377DF2][bookmark: IDF8D0A80A48D11DE97CFC30D94C59A9E][bookmark: I12F5622268BA11DD821BC63804377DF2][bookmark: SP;4bc800008a8e4][bookmark: IDF8D3190A48D11DE97CFC30D94C59A9E][bookmark: I12F5622368BA11DD821BC63804377DF2][bookmark: SP;635d0000eea05][bookmark: IDF8D3191A48D11DE97CFC30D94C59A9E][bookmark: I5F2B4A7BA48D11DE97CFC30D94C59A9E][bookmark: SP;65a20000d6b25]Arizona Corporation Commission Matters.  A public service corporation, an interim operator appointed by the Commission, or a non-profit organization may be represented by a corporate officer, employee, or a member who is not an active member of the state bar in matters pending before the Arizona Corporation Commission, so long as:
[bookmark: IDF8D3192A48D11DE97CFC30D94C59A9E][bookmark: I5F2B4A61A48D11DE97CFC30D94C59A9E]
· [bookmark: SP;52c60000d4241]the public service corporation, interim operator, or non-profit organization has specifically authorized the officer, employee, or member to represent it in the particular matter;
 
· [bookmark: IDF8D3194A48D11DE97CFC30D94C59A9E][bookmark: I5F2B4A2DA48D11DE97CFC30D94C59A9E][bookmark: SP;0172000028b95]such representation is not the person's primary duty to the public service corporation, interim operator, or non-profit organization, but is secondary or incidental to such person's duties relating to the management or operation of the public service corporation, interim operator, or non-profit organization; and 

· [bookmark: I5F2B4A20A48D11DE97CFC30D94C59A9E]the person is not receiving separate or additional compensation (other than reimbursement for costs) for such representation.

The Commission or the presiding officer may require a party to secure counsel in lieu of lay representation whenever it determines that lay representation is interfering with the orderly progress of the proceeding, imposing undue burdens on the other parties, or causing harm to the parties represented.

[bookmark: I5F2B49FFA48D11DE97CFC30D94C59A9E][bookmark: I5F2B49F2A48D11DE97CFC30D94C59A9E]Rule 31(d)(28), R.Ariz.Sup.Ct.

· [bookmark: SP;36bc0000c2110]Landlord/Tenant Disputes Before the Arizona Department of Fire, Building and Life Safety.  An individual may be represented in any landlord/tenant disputes before this agency by a duly authorized agent who is not charging a fee for the representation, other than reimbursement for actual costs.

[bookmark: IE69F38703D8311E1B6F5C13507433B02][bookmark: IE69E75243D8311E1B6F5C13507433B02]Rule 31(d)(29), R.Ariz.Sup.Ct.

· [bookmark: SP;a0ef00003fc56]Fiduciary Services.  A person licensed as a fiduciary pursuant to A.R.S. § 14-5651 may perform services in compliance with Arizona code of judicial administration, Part 7, Chapter 2, Section 7-202; provided, however, that a court may suspend the fiduciary's authority to act without an attorney whenever it determines that lay representation is interfering with the orderly progress of the proceedings or imposing undue burdens on other parties.

Rule 31(d)(30), R.Ariz.Sup.Ct.





IV. Dealing with Unrepresented Parties.

Counsel dealing with unrepresented parties must consider a wide array of rules and standards in their communications and other dealings with unrepresented parties.  Though the law of Arizona generally provides that unrepresented parties are held to the same standards as licensed lawyers practicing before our courts, see Kelly v. NationsBanc Mortgage Corp., 199 Ariz. 284, 287, ¶ 16, 17 P.3d 790, 793 (App. 2000)(holding pro se litigants are "held to the same standards expected of a lawyer.");  
Kroncke v. Vaca, 2009 Ariz. App. Unpub. LEXIS 781 (App. 2009)(same); 
Lewis v. Rehkow, 2009 Ariz. App. LEXIS 738 (App. Feb. 12, 2009)(“Father's statements in his pleadings constituted violations of Rule 11 of the Arizona Rules of Civil Procedure, and he was appropriately sanctioned for same”), both the rules of professional conduct and practical considerations require counsel to account for the unique characteristics of unrepresented parties.

A.	Implications for the Rules of Professional Conduct.  

Rule 42, R.Ariz.Sup.Ct., contain the rules of professional conduct for Arizona practitioners.  Those rules contain certain standards unique to interactions with unrepresented parties.  Moreover, even the ethical rules that are not specifically tailored to interactions with unrepresented parties apply to such interactions – sometimes with unique force.  

1. Preamble

The Preamble to the Arizona Rules of Professional Conduct set aspirational objectives that are implicated when dealing with unrepresented persons.  Some of those include:
 
“(5) A lawyer should use the law's procedures only for legitimate purposes and not to harass or intimidate others.”  

Whenever an attorney confronts a non-attorney, who may have few resources and little understanding of legal procedures, it may be tempting to use the legal process to frustrate or impose burdens on the unrepresented party that they are ill-equipped to handle so that the resolve and motivation of the unrepresented party are worn down.  Attorneys should consider whether their objectives behind their actions are legitimate legal objectives or instead motivated by advantages that intimidation of an unrepresented party may bestow.  

“(6) As a public citizen, a lawyer should seek improvement of the law, access to the legal system, the administration of justice and the quality of service rendered by the legal profession.”

Access to the legal system may be impeded where resource or other personal limitations prevent a person in legitimate need of legal intervention from obtaining access to proceedings or decision makers they require for vindication of their rights.  Imagine, for example, the plight of the rejected applicant for government services whose lack of education or literacy, language barriers, or lack of access to internet resources or transportation prevents them from obtaining a complete understanding of the filing deadlines and requirements that must be met to invoke an administrative appeal.   Sometimes an opposing attorney is the best source of information they may have on what to expect next in the proceedings, and of what types of filings or appearances will be required of them.  Attorneys should remain mindful that adversarial opposition is not their only obligation or role as a member of the legal system.  

“(8) . . .  Thus, when an opposing party is well represented, a lawyer can be an advocate on behalf of a client and at the same time assume that justice is being done.”

This statement implies that whenever a party is not well represented, an opposing party may not just assume that justice is being done.  Rather, the attorney must remain vigilant for the prospect that true justice is being subverted because their opponent has no access to sound legal advice.  

“(9) In the nature of law practice, however, conflicting responsibilities are encountered. Virtually all difficult ethical problems arise from conflict between a lawyer's responsibilities to clients, to the legal system and to the lawyer's own interest in remaining an ethical person while earning a satisfactory living. . . . These principles include the lawyer's obligation to protect and pursue a client's legitimate interests, within the bounds of the law, while acting honorably and maintaining a professional, courteous and civil attitude toward all persons involved in the legal system.”
 
Just where the boundaries of courtesy and civility expected of attorneys dealing with unrepresented parties lie are often uncertain, and most probably, case-specific.  However, the principles stated above remind us that often the duties of zealous representation of and advocacy for one’s client and the concurrent duties of civility and respect for one’s opponent and the overriding objectives of the legal system create conflicts that must be carefully managed.  Counsel should remember that an opponent’s status as unrepresented does not always equate to just a set of possible advantages and that it often requires serious and respectful focus on avoiding taking unfair advantage of disadvantages created by the lack of attorney representation.  

2. Rule 42, ER 1.13(f), R.Ariz.Sup.Ct.   

ER 1.13(f) imposes specific disclosure obligations on attorneys for an entity client when dealing with employees, officers or agents of the entity.  It states:

(f) In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.

This rule logically applies to government counsel who represents an agency or department when dealing with employees, officials or agents of that agency or department.  Where the lawyer knows or reasonably knows that the entity client’s interests are adverse to the individual interests of the employees, officials or agents they are dealing with, they must take proactive steps to explain exactly who their client is.  

Combined with the provisions of ER 4.3, explained below, the disclosure should extend beyond merely explaining that the attorney represents the entity.  It may also have to include disclosure that the attorney does not represent the interests of the employee, official or agent, cannot provide them legal advice, and that the attorney may have obligations and interests adverse to the employee, official or agent.  

3. Rule 42, ER 4.3, R.Ariz.Sup.Ct.  

The Rules of Professional Conduct include a special rule addressing the behavior of counsel dealing with an unrepresented party.  ER 4.3 provides:

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.

[bookmark: I65A744E279FB11E39E178FED2836FB57][bookmark: I661D865079FB11E39E178FED2836FB57]The comment to the 2003 Amendment to Rule 4.3 explains:  
[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might assume that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when the lawyer represents a client. In order to avoid a misunderstanding, a lawyer will typically need to identify the lawyer's client and, where necessary, explain that the client has interests opposed to those of the unrepresented person. For misunderstandings that sometimes arise when a lawyer for an organization deals with an unrepresented constituent, see ER 1.13(d).

[2] The Rule distinguishes between situations involving unrepresented persons whose interests may be adverse to those of the lawyer's client and those in which the person's interests are not in conflict with the client's. In the former situation, the possibility that the lawyer will compromise the unrepresented person's interests is so great that the Rule prohibits the giving of any advice, apart from the advice to obtain counsel. Whether a lawyer is giving impermissible advice may depend on the experience and sophistication of the unrepresented person, as well as the setting in which the behavior and comments occur. This Rule does not prohibit a lawyer from negotiating the terms of a transaction or settling a dispute with an unrepresented person. So long as the lawyer has explained that the lawyer represents an adverse party and is not representing the person, the lawyer may inform the person of the terms on which the lawyer's client will enter into an agreement or settle a matter, prepare documents that require the person's signature and explain the lawyer's own view of the meaning of the document or the lawyer's view of the underlying legal obligations.

The literal language of ER 4.3 and its comment create several interesting questions, such as:

(1) What does it mean to be “not represented by counsel”, and what level of inquiry into representation is required by an adverse attorney?  If, for example, the attorney receives correspondence from a non-lawyer adversary that indicates a copy was sent to a member of the State Bar, can the attorney assume representation exists?  And, if the attorney understands that the other party is having an attorney “ghost write” pleadings or motion papers without signing formally as counsel, can the lawyer assume the opposing party is represented?  
 
(2) Is an attorney who recognizes “that the interests of [the unrepresented] person are or have a reasonable possibility of being in conflict with the interests of the client” prohibited from providing the unrepresented party with even basic, procedural advice that might help them avoid a prejudicial mistake?  Consider, for example, the attorney who is contacted by a pro per litigant on the eve of the deadline for them to respond to the attorneys’ requests for admission.  Knowing that failure to respond by the next day could result in creation of binding admissions by the unrepresented party, is the attorney prohibited from simply advising the unrepresented party of the deadline?  And, if that is allowable, how about further advising the unrepresented party about the possible prejudicial ramifications of their failure to respond?
 
(3)  What does it mean to avoid implying that the lawyer is disinterested?  Does that mean in every case where the attorney faces an unrepresented party the attorney has an affirmative duty to ensure the party’s understanding that the attorney actively represents their adversary?  What if the unrepresented party is, from previous experience, familiar with the nature of the proceedings and the role of opposing counsel in them - does that excuse counsel from ensuring the unrepresented party knows who the attorney represents?  

(4) When an attorney recognizes that the unrepresented opponent may not fully understand the attorney’s obligations as an advocate for their opponent, what constitutes sufficient “reasonable efforts to correct the misunderstanding”?  Must those efforts be in writing, or will a verbal clarification suffice?  And what form should the clarification take?   Is it acceptable to merely inform the unrepresented party that “I represent your adversary”, or must the attorney go further and explain also things like, “I have duties to help my client assert positions that may cause harm to you or may deny you things you claim a right to”?  

4. Rule 42, ER 3.9, R.Ariz.Sup.Ct.

Reminding attorneys that the disclosures required by ER 1.13(f) and ER 4.3 are required even where the adverse relationship does not involve active judicial litigation, ER 3.9 provides: 

A lawyer representing a client before a legislative body or administrative agency in a nonadjudicative proceeding shall disclose that the appearance is in a representative capacity and shall conform to the provisions of ERs 3.3(a) through (c), 3.4(a) through (c), and 3.5. 
 
5. Rule 42, ER 3.1 and 4.1, R.Ariz.Sup.Ct. 

The provisions of ER 3.1 and 4.1 also provide guidance that may be particularly applicable to situations involving interaction with unrepresented persons.  

ER 3.1 provides:

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a good faith basis in law and fact for doing so that is not frivolous, which may include a good faith and nonfrivolous argument for an extension, modification or reversal of existing law.

This standard obviously echoes the objectives stated in the Preamble sections quoted above.  Attorneys should not forget that the obligation to assert or controvert issues only in good faith does not change depending on the quality of the adversarial effort.  In other words, an argument, claim, defense, or factual assertion that would violate ER 3.1 if placed before a well-represented adversary who might challenge it openly is equally violative of the rule even if the unrepresented opponent might not recognize or may overlook the problem.  




ER 4.1 provides:

In the course of representing a client a lawyer shall not knowingly:

[bookmark: IC232B18068BE11DDB1DFA69783368F3B][bookmark: IC231A01068BE11DDB1DFA69783368F3B][bookmark: SP;8b3b0000958a4](a) make a false statement of material fact or law to a third person; or
[bookmark: IC232FFA068BE11DDB1DFA69783368F3B][bookmark: IC231A01168BE11DDB1DFA69783368F3B]
[bookmark: SP;a83b000018c76](b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by ER 1.6.

Application of this standard to situations involving unrepresented persons raises interesting sub-questions.  For example, what types of false statements might involve facts “material” to an unrepresented person versus a represented individual?  Due to a lack of sophistication, it may be easier to mislead an unrepresented party and therefore the standard under ER 4.1(a) may be more sensitive when dealing with unrepresented persons.  
 
6. Rule 42, ER 3.4 and 4.4, R.Ariz.Sup.Ct.

Counsel should also remain particularly mindful of the standards under ER 3.4 and ER 4.4 when interacting with unrepresented parties.  

ER 3.4 provides:

A lawyer shall not:

[bookmark: I211A758068BE11DD8516A8F76CC8F196][bookmark: I2119B23268BE11DD8516A8F76CC8F196](a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;
[bookmark: I211AC3A068BE11DD8516A8F76CC8F196][bookmark: I2119B23368BE11DD8516A8F76CC8F196]
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;
[bookmark: I211AEAB068BE11DD8516A8F76CC8F196][bookmark: I2119B23468BE11DD8516A8F76CC8F196][bookmark: SP;4b24000003ba5]
(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists;
[bookmark: I211B38D068BE11DD8516A8F76CC8F196][bookmark: I2119B23568BE11DD8516A8F76CC8F196]
[bookmark: SP;5ba1000067d06](d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;
[bookmark: I211B5FE068BE11DD8516A8F76CC8F196][bookmark: I2119D94068BE11DD8516A8F76CC8F196]
[bookmark: SP;7fdd00001ca15](e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or
[bookmark: I211B86F068BE11DD8516A8F76CC8F196][bookmark: I2119D94168BE11DD8516A8F76CC8F196]
[bookmark: SP;ae0d0000c5150](f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless:
[bookmark: I211BD51068BE11DD8516A8F76CC8F196][bookmark: I2119D94268BE11DD8516A8F76CC8F196]
[bookmark: SP;9daf00009de57](1) the person is a relative or an employee or other agent of a client; and
[bookmark: I211BFC2068BE11DD8516A8F76CC8F196][bookmark: I2119D94368BE11DD8516A8F76CC8F196]
[bookmark: SP;ac4e0000281c0](2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information.

ER 4.4 provides: 

(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden any other person, or use methods of obtaining evidence that violate the legal rights of such a person.
[bookmark: I09B5E22068BF11DD902AE572FA69DD76][bookmark: I09B545E268BF11DD902AE572FA69DD76]
(b) A lawyer who receives a document and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender and preserve the status quo for a reasonable period of time in order to permit the sender to take protective measures.


[bookmark: IE354ECC279FC11E39E178FED2836FB57]The reason these rules have particular significance to situations involving unrepresented adversaries is because the conduct prohibited will often be a type an unrepresented party may not recognize as a potential breach of professional conduct standards.  For instance, not knowing how the rules of mandatory disclosure operate in the first instance, an unrepresented party may have great difficulty determining if their opponent has “unlawfully obstruct[ed their] access to evidence or unlawfully alter[ed], destroy[ed] or conceal[ed] a document or other material having potential evidentiary value.”  This will be especially true when it comes to obligations of counsel and parties to protect electronically stored information from destruction or modification.  

Moreover, it is far easier to invoke the burdensome and harassing effects of litigation procedures against an unrepresented party who may have no idea exactly what types of discovery efforts are even allowed or what types of motion practice is reasonable.  Therefore, the rules require that counsel dealing with unrepresented parties be extra vigilant and self-policing to avoid the enticement such advantages might create.  
[bookmark: IE3BBEBF079FC11E39E178FED2836FB57]
B. Practical Considerations. 
 
The role of unrepresented parties in our legal system is obviously a valued and protected one.   The reference to unrepresented parties in the Rules of Professional Conduct alone evidences this.  

Moreover, many jurists or administrative decision makers are likely to give pro per parties the benefit of the doubt on close procedural calls, to lend advice or aid to them where necessary to ensure smooth operation of the adversarial system, and to punish attorney conduct that can be perceived as trying to take advantage of a pro per’s lack of legal sophistication.  

Given that likelihood, there are several practical considerations attorneys should keep in mind when dealing with unrepresented persons.  




1. Communications with Unrepresented Persons.

Just as the Rules of Professional Conduct recognize inherent risks in dealing with unrepresented parties, savvy counsel should reflect carefully on how to communicate with unrepresented parties to avoid violating ethical duties, to improve the legal system, and to avoid later questions by relevant courts or decision makers about whether the unrepresented party has been given a fair shake and had their rights protected.   

a. Keep it Written.

Written communication is most often preferable.  Not only can the recipient have time to digest and consider the information provided, but a clear record of disclosure and attempts to cooperate can be maintained.  This will often come in handy later in the case should the unrepresented party make mistakes or seek leniency from the court for their ignorance.  

Though ER 4.3 prohibits providing legal advice to unrepresented persons, engaging in discussions of procedural recommendations with a somewhat detailed explanation of why counsel believes the actions are legally justified or necessary may be helpful – provided, however, that the discussions are objective and accurate.  Consider, for example, a detailed letter or e-mail outlining the practice of developing and exchanging expert witness reports.  In the event the unrepresented party seeks to add a late expert after disclosure deadlines or seeks to use an expert to provide opinions they were not previously disclosed for, such correspondence could prove vitally important to an argument against allowing such expansion.  

b. Know When to Allow Them to Vent.

Unrepresented parties will often experience great frustration with the legal process, will assume that the system is stacked against them, and will find excuses to believe that negative rulings are the result of simple prejudice or incompetence.  Careful counsel often looks for ways to minimize such reactive, emotional assessments.  After all, an opponent with little emotional investment in a matter is likely to offer less viable resistance and will certainly tell a less compelling tale when they approach the judge or hearing officer with complaints about their treatment.  All of this suggests that providing a respectful sounding board for some of the unrepresented parties’ complaints might help allay emotion and distrust that would otherwise fuel litigation and make counsel or their client look disrespectful and undeserving of help from the court should disputes go that far.  

2. Discovery Practices Involving Unrepresented Parties.

Discovery proceedings are some of the more time-sensitive events in litigation.  They, combined with mandatory disclosure obligations, are also likely to be some of the most foreign and frustrating parts of an adversarial proceeding for pro per parties.  

This combination of factors means that failure to carefully manage disclosure and discovery in a case involving unrepresented parties can result in unhelpful delays, or, worse, losing the right to conduct critical discovery or to use it to its maximum benefit.  For example, unrepresented parties will often overlook the requirements to verify disclosures, or interrogatory responses, or answers to requests for admission.  This will result in only partly helpful discovery responses which could have provided irrefutable evidence and admissions.  It is critical, then, for counsel to make sure unrepresented persons have signed and verified disclosures and discovery responses.

3. When to Seek Sanctions.

As noted above, Arizona law provides that pro per parties are generally held to the same standards of conduct as are applied to licensed, Arizona attorneys.  This includes the obligations under Rule 11 that counsel certify through signature on any papers filed in court that the “signer has read the pleading, motion, or other paper; that to the best of the signer's knowledge, information, and belief formed after reasonable inquiry it is well grounded in fact and is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law; and that it is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.”

Conceivably, then, any action or failure to act that would result in a sanction of an attorney in an adversary proceeding should also form sufficient grounds for sanctioning pro per litigants.  Practical considerations, however, suggest that such litigants may often be granted significant additional leeway to account for their lack of sophistication and knowledge.  Only where the court is convinced that the unrepresented party was adequately apprised of their obligations may a sanction motion or request be welcome.  Counsel, therefore, should be cautious to bring such requests only in the face of clear violations.  And, they should be accepting of the fact that even those violations may result in warnings or lesser sanctions than might befall an attorney engaging in the same conduct.  
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